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IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

(HELD IN CAPE TOWN) 

 

          CASE NO: PFA/GA/1685/04/KM  

 

In the complaint between: 

G. NGUBANE                                    Complainant 

 

and  

 

SOUTH AFRICAN RETIREMENT ANNUITY FUND                    First Respondent 

OLD MUTUAL LIFE ASSURANCE COMPANY (SA) LTD             Second Respondent 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 24 

OF 1956 (“the Act”) 

  

 

 

Introduction 

 

[1] This complaint concerns whether the complainant is entitled to an increase in the 

monthly pension he receives from the fund. The fund is a retirement annuity fund, 
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registered in terms of the Act as a pension fund organisation, and underwritten and 

administered by Old Mutual, a duly registered insurance company. 

 

[2] Upon the complainant’s reaching retirement date, the fund purchased in its own 

name an annuity from the second respondent with the balance of the complainant’s 

retirement benefit after one-third of his benefit had been paid to him in terms of the 

fund rules. In the result, the complainant continues to be a (pensioner) member of 

the fund and thus the fund (not the life insurance company from which the annuity 

was purchased) continues to be liable for the complainant’s pension. It would have 

been a different matter if the annuity had been purchased by the complainant in his 

own name. 

 

The Complaint 

 

[3] The complainant is a member of the fund. He is currently receiving a monthly 

pension of R846,11, which he claims is insufficient to support him and his family.  

He requests that the adjudicator direct the fund to pay him R2000, or alternatively 

that the adjudicator order the fund to double his present pension payments.  

 

Response 

 

[4] The fund sets out the background to the complainant’s retirement investment in the 

fund.  A single contribution of R35 111,92 was paid in April 1991. This grew to an 
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amount of R139 206,53 on 1 June 2003, at which time he became entitled to a 

retirement benefit from the fund. He elected to take a maximum lump-sum of R46 

402,18, and the balance of R92 804,35 was utilized to purchase an annuity. The 

complainant completed the annuity option selection form, signed on 2 June 2003, in 

which he elected the single life annuity with a guarantee of 10 years. He did not opt 

for the escalating annuity option, which provides for in-built increases at a pre-

selected rate. 

 

[5] The fund contends that it is not liable to pay the complainant the amounts 

requested, as it is confined to paying him the benefit to which he is entitled under 

the rules of the fund. Should it pay more to him now, then it would be unable to 

provide the ongoing benefits required for a minimum period of ten years, and 

thereafter for the remainder of the member’s life. 

 

[6] The fund is further of the view that the new minimum benefit legislation, which sets 

out certain minimum pension increases, is not of application to the fund for the 

following reasons: 

 

[6.1] The fund operates exclusively by means of insurance policies in 

respect of each member; 

 

[6.2] Members receive annuities paid by the insurer and not a “…pension 

paid from the fund”. 
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[6.3] The fund assets are limited to the amounts payable in terms of the 

insurance policies and the fund therefore cannot have an actuarial 

surplus or effect a surplus apportionment. 

 

[6.3] The fund’s actuarial valuation date contemplated in Section 14A(1)(d) 

is not until 31 December 2005, and therefore no liability to implement 

pension increases can yet have arisen. 

 

[6.4] Members are given the choice when determining the structure of their 

benefit (in terms of the annuity option selection) of including or 

excluding pension increases. Should they exclude such increases, it 

must be construed as a waiver of a statutory provision enacted in their 

favour, which they are competent at law to do.  

 

 

Determination and reasons therefor 

 

[7] Section 13 states as follows 

 

“Binding force of rules. – Subject to the provisions of this Act, the rules of a 

registered fund shall be binding on the fund and the members, shareholders and 

officers thereof, and on any person who claims under the rules or whose claim is 
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derived from a person so claiming.” 

 

[8] The benefit payable to the complainant is governed by the rules of the fund, subject 

to any statutory provisions which may be applicable. The retirement benefit is set 

out in rule 4.2.1 and reads as follows: 

 

“Each MEMBER’S retirement capital determined in terms of the ANNUITY POLICY 

shall be applied in purchasing a retirement annuity on such MEMBER’S life in 

accordance with the provisions of the ANNUITY POLICY.” 

 

[9] In terms of the selected option, the provisions of which have been incorporated by 

reference in the fund rules, the complainant is not entitled to any pension increases.  

 

[10] The next enquiry is therefore whether there is any statutory provision which 

supersedes the rules. The new minimum benefit legislation enacted with a 

commencement date of 7 December 2001, provides for certain minimum pension 

increases to be paid by a pension fund organization as defined in the Act. That a 

retirement annuity fund is by definition a pension fund organization cannot be 

disputed. The fund is also approved as a pension fund as defined in the Income Tax 

Act 58 of 1962. The minimum benefit requirements are couched in terms which are 

peremptory and therefore override anything to the contrary contained in the rules of 

a fund. The provisions pertaining to minimum pension increases are contained in 

sections 14A and 14B, the relevant portions of which read as follows:  
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“14A. Minimum benefits.-(1) Every registered fund shall provide the following 

minimum benefits to a member: 

 

(a) ….. 

 

(b) …. 

 

(c) …. 

 

(d) starting with the pension increase to be granted on the effective date of the 

first actuarial valuation following the commencement date, and at least once 

every three years thereafter, the pension increase to be granted to 

pensioners and deferred pensioners shall not be less than the minimum 

pension increase. 

 

2)  (a)  …… 

 

(b) In respect of a fund which is registered prior to a date three months after the 

commencement date— 

(c) ….. 

 

(d) subsection (1) (b), (c) and (d) shall apply from the commencement date. 

 

14B.  Determination of member’s individual account, minimum individual reserve and  
          minimum pension increase. – 
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(b) 

 
(1) ….. 

 
(2) ….. 

 
(3) (a)  The board shall establish and implement a policy with regard to increases to      

                 be granted to pensioners and deferred pensioners, which policy must 
– 

 
(i) aim to award a percentage of the consumer price index, or 

some other measure of price inflation which is deemed suitable 
by the board; and 

 
(ii) set the frequency with which increases will be considered in 

line with the policy:  Provided that increases should be 
considered each year, with comparison to the minimum 
pension increase at least once every three years. 

 
(b) The policy contemplated in paragraph (a) must be communicated to pensioners 

and deferred pensioners when it is established and whenever it is changed. 
 

    (4)   (a)    In determining the minimum pension increase, the board shall increase 
 pensions by a factor, P, where P is equal to the greater of the increase 
 that the board would grant in terms of the pension increase policy 
 established in terms of subsection (3) and – 

 
(i) the increase in paragraph (b), if the increase in paragraph (b) is 

less than the increase in paragraph (c); or 
 

(ii) the increase in paragraph (c), if the increase in paragraph (b) is 
greater than or equal to the increase in paragraph (c). 

 
    The board shall determine the increase that would result from – 

 
(i) Accumulating the liabilities for pensioners at their dates of 

retirement and deferred pensioners at their dates of termination 
of service, adjusted to an equivalent fair value of assets less – 
 

(aa)  Pension payments; 

(bb)  Cash amounts paid on retirement; and 

(cc) Those expenses that the board deems reasonable,          

plus the liability in respect of any special increases that have 
been granted to pensioners which were funded otherwise than 
through the nett investment return earned by the fund on the 
assets backing pensioner and deferred pensioner liabilities 
instead of using gross investment return earned on the assets 
of the fund if such assets have been invested separately from 
the other assets of the fund; and 
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(c) 

(d) 

(ii) dividing the amount calculated in terms of subparagraph (i) by 
the present value of current and deferred pensions after 
making allowance for mortality, expenses and future pension 
increases at the rate determined by the board, adjusted to an 
equivalent fair value of assets. 

 
The board shall determine the increase required to each pension to the pension 
payable in the month following retirement, nett of the commutation of any 
portion of the pension for cash or the deferred pension at the date of 
termination of service, multiplied by the change in the consumer price index 
from the date of retirement in the case of a pensioner, or the date of termination 
of service in the case of a deferred pensioner, to the effective date of the 
calculation of the increase. 

 
Where the board finds it impractical to derive the increases in paragraphs (a), 
(b) and (c) for each individual pensioner or deferred pensioner, the board may 
use an approximated method which will preserve the broad principles behind 
paragraphs (a), (b) and (c).” 

 

[11] The import of these provisions is the following. Every pension fund organisation 

registered prior to 7 March 2002 must implement the minimum pension increase 

from the effective date of the first actuarial valuation of the fund that occurs after 

commencement of the legislation (section 14A). The minimum increase is the 

greater of the increase policy referred to in subsection (3), on the one hand, and the 

lesser of the two measures set out in subsection (4)(b) and (c) on the other. 

Paragraphs (b) and (c) refer to funding-related and CPI-related increases, 

respectively. 

 

[12] I shall now deal with the reasons advanced by the fund in support of its contention 

that it is not liable to implement the minimum pension fund increases. 

 

[13] As regards the submission that the fund operates exclusively by means of insurance 

contracts, it seems to me that the manner in which the fund structures the assets 
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backing its liabilities is irrelevant to its obligations in terms of the Act.  

 

[14] The contention that the monthly payments do not represent “a pension paid from the 

fund” is also without merit. The fund is the owner of the policy, and the latter 

therefore still represents an asset of the fund (a claim against the insurer) backing 

the fund’s liability to the complainant (monthly payments in accordance with the 

terms of the policy). Although the monies are paid directly by the insurer, this is in its 

capacity as administrator of the fund, and not as underwriter, since there is no direct 

contractual relationship between the insurer and the member. The administrator 

thus pays the monthly pension in its capacity of agent of the fund (on which the 

liability to pay the benefit rests), since the fund is precluded in terms of the Income 

Tax Act from having its own bank account.  

 

[15] The reference to the structure of a retirement annuity fund precluding actuarial 

surplus or the need for apportionment I take to refer to the measure contained in 

section 14B(4)(b) which appears to be based on the funding situation in the fund. 

Even if this is correct, and the measure would thus be a nil increase, the section still 

directs the fund to adopt the greater of this measure and the increase resulting from 

application of the policy described in section 14B(3)(a). That, as stated above, must 

“aim to award a percentage of the consumer price index, or some other measure of 

price inflation which is deemed suitable by the board”. 

 

[16] Section 14B(3)(d) directs a fund in circumstances where the methods in subsection 
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(4) may be inappropriate, to adopt an “approximated method which will preserve 

the broad principles behind paragraphs (a), (b) and (c)”. That appears to be the 

rationale behind the fund raising the further defence that, even if it is obliged to 

establish a policy in accordance with subsection (3)(a), it is still entitled to give the 

member the option of “contracting out” of the statutory directive by selecting an 

annuity policy which excludes annual increases. I do not agree that this is a statutory 

provision enacted (solely) in favour of the member. On the contrary, I think it is clear 

that there is a far broader public interest aspect to the question of mandatory 

pension increases. For one thing, the protection of pension resources and minimum 

benefits has a direct effect on the liability of the state and the wider community to 

fund this social security component. I am thus not prepared to accept that it is 

competent for the member to “waive” this benefit, enacted for his protection and that 

of society at large. 

 

[17] I am therefore of the view that on the plain meaning of the language in the section, 

the fund is obliged to comply with the minimum pension increase provisions 

contained in sections 14A and 14B. There is no exemption in the Act for retirement 

annuity funds, such as the present respondent fund, and it is therefore bound to 

implement these provisions from the effective date of its actuarial valuation. 

 

[18] However, as indicated in the response, the actuarial valuation date for the fund still 

lies in the future, since an extension was granted until 31 December 2005. The 

complaint is therefore premature in that the liability of the fund to implement the 
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minimum pension increase is suspended until that time.  

 

[19] No basis has been established to support the relief requested by the complainant. 

There is no entitlement to an increase under the rules of the fund. The increases 

provided for by the minimum benefit legislation are not required to be implemented 

until 31 December 2005, or such later date as the actuarial valuation date of the 

fund may be extended to. Insofar as the implementation of the minimum pension 

increase is concerned, the complainant may approach the fund after 31 December 

2005. 

 

[20] In view of the significance of the conclusions arrived at with regard to minimum 

pension increases as they impact on pension fund organizations as defined, a copy 

of this determination will be forwarded to the Registrar of Pension Funds, the Chief 

Actuary of the Financial Services Board, and the South African Receiver of Revenue 

for consideration, since they are in the best position to monitor the implementation of 

the minimum statutory pension increases. 

 

 

Relief 

 

[21] The complaint is therefore dismissed. 
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DATED AT CAPE TOWN ON THIS THE                DAY OF                     2005. 

 

 

Yours faithfully 

 

 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 
 
Cc: Ms Juelle Phillips 
 Trustee:  South African Retirement Annuity Fund 
 Fax:  (021) 509 4582 
 
 
Cc: Mr D. Tshidi 

Registrar of Pension Funds 
Fax:  (012) 347 8787 

 
 
Cc: Mr M. Codron 

The Chief Actuary 
Fax:  (012) 347 1288  

 
 
Cc: Mr V. Symington 
 SARS 
 Fax:  (012) 422 4952 
 
 
 
Registered address of fund 
 
Mutual Park 
Jan Smuts Drive 
Pinelands 
7405 
 
 
Section 30M Filing:  Magistrate’s Court 
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