
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

   (HELD IN JOHANNESBURG) 

                                                               CASE NO: PFA/WE/2659/05/CN   

In the complaint between: 

 

VL Palk                                                                          Complainant 

 

                                                                                         
and  

 

Perpetua Retirement Annuity Fund                               1st Respondent 

 

Capital Alliance Life Limited                                          2nd Respondent 

 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 24 

OF 1956  
 
 

Introduction  

 

[1] This complaint raises the issue of a transferor fund’s, or its administrator’s, liability 

for damages incurred by a member as a result of delays in the processing of a 

section 14 application. 

 

The facts 

 

[2] The complainant is a member of the Perpetua Retirement Annuity Fund (“the 

fund”), which is administered by Capital Alliance Life Limited (“the administrator”).  
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For a reason not apparent from the papers, she decided to transfer her 

membership of the fund to the Allan Gray Retirement Annuity Fund (“the transferee 

fund”).  Thus, on 14 September 2004 she gave written instructions to the 

administrator to terminate her membership of the fund and transfer her fund value 

to the transferee fund.  Instead of following her instructions, the administrator paid 

an amount of R55 981, representing the complainant’s fund value directly into the 

bank account of the transferee fund for the purchase of an immediate annuity.  On 

12 October 2004 the transferee fund informed the complainant’s financial advisor 

about the fund’s error and the need for the money to be refunded to the 

administrator to enable the latter to effect a section 14 transfer application of the 

funds. During the first week of December 2004 the amount was refunded to the 

administrator.  

 

[3] It appears from the papers that the fund thereupon completed the section 14 

transfer application and forwarded the documents to the transferee fund for 

submission to the Registrar.  Upon enquiry from the transferee fund on 2 March 

2005, the complainant was informed by the transferee fund that the Registrar had 

not approved the application as the fund had failed to furnish him with a compliance 

report signed by the fund’s valuator.  Apparently the fund did not have a valuator 

when the application was submitted to the Registrar and only appointed Mr. CA 

Scott to act as its valuator at the beginning of March 2005.  As at 12 April 2005 

when the fund’s response to the complaint was submitted, the administrator had not 
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yet re-submitted the section 14 transfer application to the Registrar, but had merely 

undertaken to do so as soon as possible.  In response to a telephonic enquiry from 

my Assistant on 12 September 2005 the complainant’s financial advisor indicated 

that although the application was submitted to the Registrar, approval of the 

transfer had not yet been given.    

 

The complaint  

 

[4] The complainant is perturbed at the long delay in transferring her fund value to the 

retirement annuity fund of her choice. She alleges that the delay can only be 

ascribed to the maladministration of the fund by the administrator and/or the fund 

through its negligent failure to comply with her instructions initially and the 

administrator’s subsequent failure to submit proper section 14 transfer application 

documents to the Registrar.   

 

[5] The complainant further contends that the administrator’s ignorance of the Financial 

Services Board’s regulations relating to the furnishing of a compliance report, which 

were introduced in January 2005, should not excuse the administrator’s belated 

compliance with the regulation.   

 

[6] She concludes by alleging that the investments that she would have made in the 

Allan Gray Retirement Annuity Fund have shown a growth of 7.82% over the period 
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from December 2004 to March 2005, and that she can prove that she will 

potentially suffer loss of investment growth as “the selected Allan Gray investments 

will be shown to have outperformed the Capital Alliance portfolio.” 

 

The response 

 

[7] The administrator has conceded its initial error of paying the complainant’s fund 

value into Allan Gray’s bank account.  Regarding the delay in the processing of the 

section 14 transfer application, it states that it only became aware that the 

application had not been approved and of the reason for its non-approval in March 

2005 when the complainant’s financial advisor informed it thereof.  The Registrar’s 

requirements, according to the administrator, only came to its knowledge in March 

2005 and were complied with soon thereafter.   

 

[8] Insofar as the complainant’s alleged potential loss is concerned, the administrator 

states:  

 

“The section 14 form is done on the value of the investment at the date of the form being 

completed. On the approval of the section 14 transfer the value of the investment at the date of 

the transfer will be made to the receiving Fund.  This value is dependent on the performance of 

the investment portfolio in which the funds are invested in (sic) and not dependent on the growth 

of the newly selected funds.” 
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Determination and reasons 

 

[9] This complaint, based as it is on an alleged maladministration which has caused, or 

will potentially cause, the complainant to suffer loss, is similar to a claim for 

compensation for delictual damages.   The requirements of an action for damages 

based on delict are that there must have been an unlawful, blameworthy act or 

omission which has caused another person to sustain damage to person or 

property, or injury to personality.     

 

[10] Instead of first determining whether a blameworthy and unlawful act has occurred, I 

shall work backwards and first establish whether the complainant has suffered any 

loss, and if so, the extent thereof.   The basic criterion for assessing damages 

under the Aquilian action is that of placing the plaintiff in the position he would have 

been in had the unlawful act or omission not occurred.   

 

[11] The question whether the complainant has suffered loss as well as the quantum of 

the loss can only be determined once the section 14 transfer application has been 

approved because it is the value of her investment as at that date that will be 

transferred to the transferee fund.  Until that value has been determined, she will 

not be in a position to make a comparison of the value that has been transferred 

with what she would have earned as investment growth in the selected portfolios 

within the transferee fund had the transfer been effected timeously.   
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[12] Assuming for present purposes that the other elements of delictual liability have 

been proved, it would, at this stage, be impossible to place the complainant in the 

position she would have been in had the delict not been committed.  It would 

therefore be prudent for the complainant to lodge her complaint after the finalization 

of the section 14 transfer.  Furthermore, it may even happen that the Registrar 

refuses to approve the transfer for reasons not ascribable to fault on the part of the 

administrator, in which event no loss will have been suffered by the complainant. 

 

Relief 

 

[13] The order  of this Tribunal is therefore the following: 

 

[13.1] Capital Alliance Life Limited in its capacity as the administrator of the 

Perpetua Retirement Annuity Fund and/or the board of management of the 

fund are directed to submit the correct and compliant section 14 

documentation to the Registrar of Pension Funds forthwith in order to effect 

the transfer of the complainant’s funds from the Perpetua Retirement 

Annuity Fund to the Allan Gray Retirement Annuity Fund.   

 

 

[13.2] In the event of the Registrar approving the transfer in terms of section 14, 
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the complainant may lodge a new complaint with this Tribunal if there are 

reasonable grounds for doing so. 

 

SIGNED IN JOHANNESBURG ON THIS  DAY OF  2005 

 

_________________________________ 

VUYANI NGALWANA 

PENSION FUNDS ADJUDICATOR 

 

Appearances 

All parties not legally represented. 

 
Cc: Mr. Danie Barnard 

Senior Manager: Policy Values 

Capital Alliance Life Limited 

P.O. Box 260569 

EXCOM 

2023 

FAX: 011-224 1534 

 
Ms Hilda Nagel 

The Principal Officer  

Allan Gray Retirement Annuity Fund 

P.O. Box 51605 

V&A Waterfront 

CAPE TOWN 

8002 

FAX: 021-415 2492 
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