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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24, OF 1956 (“the Act”) – C AFRICA v PROFESSIONAL PROVIDENT 
SOCIETY RETIREMENT ANNUITY FUND & SANLAM LIFE 
 
Introduction 
 
[1] Having considered the complaint received by this office on 6 April 2005, I 

consider it unnecessary to hold a hearing in this matter. My determination 
and reasons therefor appear below.  

 
The facts 
 
[2] You became a member of the Professional Provident Society Retirement 

Annuity Fund (“the fund”) with effect from 1 October 2002. Your initial 
contribution was R1 076 per month. In terms of the policy document in 
respect of the policy in which your contributions to the fund were invested, 
your contribution rate would be increased annually in accordance with the 
rate of inflation. You elected to invest 50% in the Multi-Manager Balanced 
Fund and 50% in the Offshore Balanced Fund. The maturity date of your 
underlying policy was 19 April 2028.  

 
[3] In May 2004, by which time your monthly contribution was R1, 164.23, you 

informed Sanlam Life that you were unable to continue paying 
contributions due to unforeseen financial circumstances. Sanlam advised 
you that in order to keep the underlying policy active, you needed to 
continue a minimum contribution of R700 per month. Furthermore it 
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advised that failure to do so would result in cancellation of the policy as 
the applicable penalties for premature cessation of contributions either 
equated or exceeded the value of your policy.  

 
[4] You were however not able to pay the minimum contribution which 

resulted in your policy being cancelled.  
 
Complaint 
 
[5] Your complaint is that despite having paid R22, 225.84 in contributions to 

the fund, you have received nothing. You question how the applicable fees 
and charges could exceed R20 000. You furthermore state that had you 
been informed of such penalties at the outset, you would not have joined 
the fund and invested the money elsewhere. On this basis you request my 
intervention. 

 
The responses 
 
[6] Sanlam Life has submitted two responses, one in its capacity as the 

administrator of the fund, the other in its capacity as the underwriter of the 
fund.  

 
[7] The gist of the administrator’s response is that the complaint pertains to 

the policy of insurance between the fund and the insurer being Sanlam 
and, as such, constitutes ‘long-term insurance business’ over which, so 
the argument goes, I do not have jurisdiction.  

 
[8] The administrator also contends that the complaint does not fall within the 

definition of a ‘complaint’ as set out in section 1 of the Pension Funds Act 
and for this reason too I am precluded from investigating and determining 
the matter.  

 
[9] According to the administrator it has fulfilled its duties to you in terms of 

the rules and you therefore have no claim against the fund. 
 
[10] Both the administrator and the underwriter explain that most of the 

insurer’s expenses were incurred at the inception of the policy (so-called 
‘upfront expenses’) which, had the policy not been altered before the date 
of maturity, would have been recouped over the life of the policy (until 19 
April 2028). In May 2004, the policy had only been in existence for some 
20 months which meant that a large portion of the upfront expenses had 
not yet been recouped. According to the respondents, in terms of section 
52(3) of the Insurance Act, Sanlam was entitled to deduct these 
unrecouped expenses from your contributions on the cancellation of the 
policy. Section 52(3) requires every insurer to have rules approved by its 
statutory actuary according to which the paid-up values of policies are 
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calculable.  
 
[11] According to the underwriter, the rules of the fund also authorized it to 

deduct the premium termination fee. (I shall canvass the particular rules 
referred to fully in my determination). 

 
[12] The underwriter also contends that you were made aware of these 

deductible charges at the time you joined the fund.  It refers in particular to 
the table contained in the main policy document wherein it shows that after 
two years of contributions, on a high inflation scenario, the premium 
termination fee would be R25 800. Since your fund value was only         
R19 886.76 when you ceased contributions, the premium termination fee 
resulted in the lapsing of your policy. 

 
Determination and reasons therefor 
 
Technical points 
 
[13] With regard to the first technical point raised by administrator, I am 

satisfied that the crux of your complaint does not constitute long term 
insurance business, but actually relates to a retirement annuity fund, which 
is a pension fund organization as defined in the Act.  For the reasons more 
fully set out in Schwartz v Central Retirement Annuity Fund & Another 
[2005] 5 BPLR 435 (PFA) at paragraphs [12] to [28], I cannot uphold the 
contention that this matter constitutes “long term insurance business” over 
which I have no jurisdiction.   

 
[14] With regard to the second technical point, a complaint is defined in section 

1 of the Act as follows: 
 

 ““complaint” means a complaint of a complainant relating to the administration of 
a fund, the investment of its funds or the interpretation and application of its rules, 
and alleging- 
 
(a) that a decision of the fund or any person purportedly taken in terms of 

the rules was in excess of the powers of that fund or person, or an 
improper exercise of its powers; 

(b) that the complainant has sustained or may sustain prejudice in 
consequence of the maladministration of the fund by the fund or any 
person, whether by act or omission; 

(c) that a dispute of fact or law has arisen in relation to a fund between the 
fund or any person and the complainant; or 

(d) that an employer who participates in a fund has not fulfilled its duties in 
terms of the rules of the fund; 

 
but shall not include a complaint which does not relate to a specific complainant” 

 
[15] I am satisfied that in so far as your complaint relates to the investment of 

the fund’s funds and alleges that penalties not disclosed at the inception of 
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the underlying policy were unlawfully deducted from your contributions by 
Sanlam, the administrator of the fund, it constitutes a complaint as defined 
in paragraph (b) of the definition. What is more, that you dispute Sanlam’s 
right to deduct these charges clearly means there is a dispute of law and 
that this involves the proper interpretation of the rules and policy 
documents.  

 
Merits 
 
[16] As the Supreme Court of Appeal stated in Tek Corporation Provident Fund 

and others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28], the 
trustees may only do with the fund’s assets what is set forth in the rules. If 
what they propose to do is not within the powers conferred on them by the 
rules, they may not do it. That the rules of a fund are king is confirmed by 
section 13 of the Act. 

 
[17] The respondents have quoted rules 16.3, 17.1 and 18.1 respectively as 

authority to deduct a premium termination fee. However none of these 
rules even make reference to such a fee. Rule 16.3 simply provides that a 
member’s participation in the fund shall terminate if the member ceases 
contributions before the policy has acquired a paid-up value. Rule 17.1 
deals with the contributions payable. Rule 18.1 provides that on joining the 
fund, a member may select the benefits for which he wishes to provide 
taking into account the financial products available under the fund.  

 
[18] The underwriter refers to annexure 2e attached to its response as the 

main policy document. On page 3 of that document under the heading 
“Policy charges” it is clear that the following charges are payable: 

 
“ Monthly marketing/administration charge 9.80% of the savings premium 

Monthly policy fee    R6.00 
Yearly service fee    0.5% of fund value 
Yearly management fee   market value of assets:  
      2.00% - Offshore Balanced Fund 
      1.35% - Multi-Manager Balanced Fund “ 

 
[19] On page 5 of the policy document under the heading “Stopping payment 

of recurring contributions” to which the underwriter refers specifically it 
reads as follows: 

 
“Can I stop making recurring contributions? 
 
Yes. If the sum to which the value of the policy investment has grown at that stage, 
less a premium termination fee, exceeds the minimum of R500.00, the policy will 
be maintained without further premium payment. This minimum will increase from 
time to time.  
 
If you stop making recurring contributions before the option date, this premium 
termination fee currently consists of the following: 
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• R220.00, plus 
• a percentage of the value of the policy investment at the time, plus 
• a percentage of the savings premium at the time. 

 
These percentages depend on the size of the savings premium, the amount of the 
negotiated commission, and when you stop making recurring contributions …” 
 

The section also states that the underwriter will recover a performance fee 
for the fund manager if the investment fund is in excess of the benchmark 
for that specific investment fund. 

 
[20] The above is completely vague. Describing an amount as “a percentage” 

tells you nothing. It is simply a range from 0 to 100. This clause in the 
policy document certainly gave the underwriter no authority to deduct an 
amount of R22 360.88 from your contributions in the investment account.  

 
[21] The underwriter also discusses at length annexure 2b attached to the 

response. It appears that this document must be construed as forming part 
of the policy document in that under the heading “Provisions and 
Assumptions” it reads: 

 
“The proposal form, declaration form and relevant documents, together with the 
policy document, form the basis of the contract.” 

 
[22] Annexure 2b contains a section titled “Policy charges and fees” which 

reiterates the charges indicated in the main policy document (set out in 
paragraph 18 above). It also states that the charges allow for commission 
of R766.65 per month in the first year and R255.55 per month in the 
second year. There are only two references to a premium termination fee 
in this document. The one appears under the heading “Premium 
termination fee” wherein it states that such constitutes the difference 
between the “Value of the investment” and the Paid-up value”. The other 
appears under the heading “Non payment of contributions” wherein it 
states that if you stop paying contributions and the paid-up value, being 
the value of the investment less the premium termination fee is less than 
R500, the policy will lapse. 

 
[23] Again, there is no indication that the charges payable over the life of the 

policy will be recouped on the premature cessation of contributions and 
deducted from a member’s contributions in the investment account. The 
only charges which the underwriter was entitled to deduct were those 
specifically listed in the policy document. These charges were deducted 
on an ongoing monthly basis and therefore no additional charges were 
payable by you on cessation of contributions. 

 
[24] In the result, you are entitled to recover R22 360.88 which was unlawfully 

deducted. 
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[25] Since your policy was lapsed (the premium termination fee having 
exceeded the value of your assets in the investment account) the 
appropriate relief is to order not only repayment of R22 360.88 but also the 
reinstatement of your policy issued by Sanlam on your behalf to the fund 
with retrospective effect. 

 
Relief 
 
[26] In the result, the order of this tribunal is as follows: 
 

26.1 Sanlam Life Insurance Limited is ordered, within 6 weeks of this 
ruling, to reinstate the complainant’s policy 040422956X9 which 
was issued to the fund retrospectively from the date of lapsing. 

 
26.2 On reinstatement of policy 040422956X9, the fund and/or Sanlam 

Life is ordered to credit the complainant’s investment account in the 
fund with R22 360.88 together with the return that would have been 
achieved on the complainant’s chosen investment portfolios had the 
monies remained invested from the date of lapsing of the policy to 
the date of crediting. 

 
DATED AT CAPE TOWN ON THIS THE       DAY OF     2005. 
 
Yours faithfully 
 
 
 
 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 
Cc: DE Ozrovech 
 Sanlam Life 
 PO Box 1 
 Sanlamhof 
 
Cc: Christo Bester 
 Head: Policy Administration and Claims 
 For Sanlam Life as administrator of PPS Retirement Annuity Fund 
 Per fax: 957 1507 
 
 Registered address of Fund 

6 Anerley Road 
Parktown 
Johannesburg 
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Section 30M Filing: Magistrate’s Court 
 


