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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT OF 1956  

 
 

[1]        In this complaint the complainant alleges that he has lost 4 years of 

pensionable service which he wants to buy back.  The loss of these years 

came about, as I understand it, as follows: 

 

(a)       Two years were lost by reason of a requirement in the regulations 

of the Natal Joint Municipal Pension Fund (Retirement) (for non-

whites only) that all persons joining that retirement fund first serve 

a waiting period of two years from the date of employment before 

they could be eligible for membership. 

 

(b)       Loss of the other two years is somewhat complicated.  The 

complainant’s application for a transfer from the retirement fund to 



the Natal Joint Municipal Pension Fund (Superannuation) 

(previously reserved for white persons and naturally offering better 

benefits) was approved in principle by the first respondent pending 

formal approval thereof by the superannuation fund.  Member 

contributions to the superannuation fund were 9,25% of a 

member’s salary, while contributions to the retirement fund were 

5% of the salary of a member.  Because of this difference, it 

became necessary for the complainant who wished to transfer 

from the retirement fund to the superannuation fund to pay in the 

difference in contribution.  Presumably he could not raise the 

amount which the actuaries had arrived.  The solution was then to 

convert or translate that amount into years of service.  That is how 

the period of two years was reached.  Put differently, the 

complainant was faced with one of two options.  Either he comes 

up with the cash or he forfeits two years of his pensionable 

service. 

 

Relief sought 

 

[2]        The complainant seeks, as I gather, the following relief: 

 

(a)       he wants to buy back the four years of lost pensionable service. 

 

(b)       he wants those years to be taken into account in the calculation of 

his pension (presumably in respect of both funds). 

 

(c)        he wants council (the first respondent) to contribute its share of 

the contribution to the superannuation fund. 

 

(d)       he wants to be given “bonus years” by the funds. 

 



[3]        The complainant cited only the council as respondent in this matter.  

Nevertheless, by the power vested in this tribunal by section 30G(d) of 

the Pension Funds Act, 24 of 1956, I consider that the superannuation 

fund and the retirement fund have sufficient interest in this matter and 

should be joined as parties herein.  I now join them.  A response had 

been submitted on behalf of the funds. 

 

Council’s case 

 

[4]        Council submits that it is not liable for the complainant’s loss of two 

years’ pensionable service in respect of the transfer because the 

complainant elected, as is evidenced by his letter of complaint to council, 

to have his pensionable service reduced by two years in order “to avoid 

me paying the difference”.   

 

[5]        In respect of the loss by reason of the two year waiting period, council 

submits that since it was not responsible for imposing the two year 

waiting period it cannot be held liable for the complainant’s loss. 

 

[6]        Council seems to have placed great store on the floodgates argument as 

well.  It was advised that if it should approve the complainant’s claim, 

about 170 similar claims could follow.   

 

The superannuation fund’s case 

 

[7]        As regards the buy back of pensionable service, the superannuation 

fund submits that regulation 17 allows any member to purchase 

additional continuous service. 

 



[8]        It submits further that all such purchased additional continuous service is 

added to the actual pensionable service for purposes of calculating 

retirement and death benefits. 

 

[9]        As regards the “bonus years” claimed by the complainant, the 

superannuation fund submits that this is specifically ruled out by the 

provisions of regulation 17(ii). 

 

 

Finding 

 

[10]      There is no disputing that the requirement of the retirement fund that 

black persons (I use that term to refer to all persons who are not white) 

wait for a year (between 1 August 1981 and 30 June 1988) or two years 

(from inception until 31 July 1981) from date of employment before they 

could become eligible for membership of that fund was unfairly 

discriminatory, particularly in light of the fact that there was no such 

requirement for membership of the superannuation fund reserved for 

white persons.  But the complainant could not have made any 

contributions in respect of the “wasted” two years he claims.  In my view 

he should buy back those years in much the same way he wishes to buy 

back the two years in respect of the superannuation fund.   

 

[11]      As regards the two years lost by reason of the transfer to the 

superannuation fund, it is the view of this tribunal that the complainant 

rather seek some arrangement with that fund and/or council by which to 

buy back those years.  It is clear from the facts that the complainant 

elected rather to forfeit the two years than come up with the amount 

required for the buy back.  Whether he was unable to come up with the 

money or chose rather not to pay is unclear. 

 



[12]      As regards the “bonus years” claim, regulation 17(ii) is clear.  It reads, in 

part: 

 
“in respect of additional continuous service purchased after 1 April 1997 the 

additional service so purchased shall not be included for the purpose of 

determining the period of bonus service in regulation 24B.” 

 

[13]      Regulation 24B grants members of at least twenty years’ continuous 

service additional continuous service of one year and additional 

continuous service of a further year for every five years of continuous 

service in excess of twenty years.  On the facts of this case, the 

complainant had completed 24 years’ continuous service and would be 

entitled to one year’s additional continuous service. 

 

[14]      As regards the fourth prayer relating to council contributing to the buy 

back of pensionable service in respect of the superannuation fund, I 

consider that council does have an obligation to make the contribution in 

terms of regulation 21, and that it should be required to work out its level 

of contribution under that regulation.   

 

[15]      In the result, I make the following order. 

 

(a) The complainant is free to buy back the pensionable years in issue if 

he has the financial means to do so. 

 

(b) The years thus bought back are, in terms of the regulations governing 

the superannuation fund, to be taken into account in the 

calculation of the complainant’s retirement and death benefits. 

 

(c) The council is ordered to make a contribution toward the buy back of 

the complainant’s two years’ pensionable service in respect of the 

superannuation fund, such contribution to be worked out in 



accordance with regulation 21 of the regulations governing the 

superannuation fund. 

 

(d) The complainant’s claim for “bonus years” in respect of the 

superannuation fund is dismissed. 

 

 

 

 

DATED AT CAPE TOWN ON THIS THE 26th DAY OF MAY 2004. 

 

 

 

 

_________________________________ 

Vuyani Ngalwana 
Pension Funds Adjudicator 

 
 


	IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR
	Vuyani Ngalwana

