
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

                                                               CASE NO: PFA/WE/1100/01/CN   

In the complaint between: 

 

Hugh van Niekerk                                                     Complainant 
 
                                                                                         
and  

 
Cape Municipal Pension Fund                                 First Respondent 
 
Momentum Employee Benefits (Pty) Ltd                Second Respondent 
 
City of Cape Town                                                     Third Respondent 
                                                                                         

 
 

SECOND INTERIM RULING IN TERMS OF SECTION 30J OF THE PENSION 
FUNDS ACT NO. 24 OF 1956  

 
 

1. On 14 May 2003 an interim ruling was handed down in this matter by my 

predecessor, Professor John Murphy, in terms of which the following order 

was made: 
 

“32.1       The first and third respondents are directed to consider whether or not the 

complainant is eligible to have his employment terminated in terms of rule 

C8(3)(b), and is thus entitled to a retirement benefit under the provisions of rule 

C7(3), and to further inform this Tribunal and the complainant, in writing, of their 

decision, and the reasons therefor, by no later than Thursday 5 June 2003.  

 

32.2 Upon receipt of the decision of the first and third respondents, the complainant shall 

be afforded an opportunity to file further submissions and to supplement his 

complaint.  



 

32.3 Upon receipt of all the submissions from the relevant parties, this Tribunal shall take 

the necessary steps to have this matter disposed of, which may include, but not 

necessarily be restricted to, the convening of an informal hearing.” 
  

2. As the full background facts have already been set out in the interim ruling, 

I shall only set out a few salient ones for the sake of completeness and 

ease of reference.  Before proceeding to the merits of this matter, I wish to 

point out that the Cape Metropolitan Council appears to have been cited as 

a party herein in error.  It seems to me the City of Cape Town, as 

participating employer, should have been cited and not the council.  

Nothing turns on this point for purposes of this determination.  I consider it 

in order to avoid any complications to which questions of misjoinder and/or 

non-joinder may give rise in the event of this matter proceeding beyond 

this tribunal.  Thus, I have substituted the City of Cape Town for the Cape 

Metropolitan Council as the third respondent.  

 

 

The salient facts in brief 

 

3. The complainant had been an employee of the City of Cape Town since 

1969 and, by virtue of such employment, a member of the Cape Municipal 

Pension Fund (“the fund”).  Prior to 1 July 1998 the fund had been a 

defined benefit (“DB”) fund.  With effect from 1 July 1998 members were 

given the option of either remaining within the DB arrangement or 

transferring to the defined contribution (“DC”) arrangement.  The 

complainant elected to transfer to the DC arrangement. 

 

4. There is no dispute between the parties that the complainant, who had 

originally been employed as a fireman, had, for some years, been suffering 

from a condition known as nerve deafness, which resulted in progressive 

loss of hearing in his right ear.  He had this condition even before 



commencing employment with the City of Cape Town.  In 1976 he was 

redeployed to the employer’s mechanical engineering department as a 

fitter and turner in charge of handling breakdowns outside the employer’s 

premises. 

 

5. In 1989, he was transferred to the stores section where he performed 

administrative duties in an office situated among some workshops. 

 According to him, the noise levels in the workshops aggravated his 

hearing problem and made it difficult for him to perform his assigned 

duties.  Despite repeated requests that he be removed from the noisy work 

environment, the employer did not accede thereto, causing the 

complainant to suffer severe bouts of depression and to be aggressive 

towards his colleagues. 

 

6. Having consulted a psychiatrist, Dr C George, of his own accord, he was 

diagnosed as suffering from a stress-related major depressive disorder 

which was directly linked to his work environment.  Dr George 

recommended that he be medically boarded because he: 

 
“has had difficulty adjusting to the changes that have taken place in his working 

environment especially since the new political dispensation.” 
 

            And that 

 
“he does not have proper control over his aggressive impulses, and would be a 

potential threat to his colleagues at work.” 

  

7. The complainant thereupon lodged an application for ill-health retirement in 

terms of rule C8(2). The employer referred the application to the 

Momentum Risk Management Consultancy, which appointed Dr 

Daubenton to assess his psychiatric condition.  On the basis of the latter’s 

opinion, which was to the effect that his depression had “largely resolved”, 



that his symptoms had “diminished significantly”, and that he had 

“sufficiently recovered to return to work”, the fund declined his application.  

 

8. A further application which was re-submitted a few months thereafter was 

declined by the fund on 11 September 2000.      

 

9. The complainant having lodged a complaint with this Tribunal in terms of 

section 30A of the Act, an interim ruling was handed down in the terms set 

out in paragraph 1 above.  Essentially this tribunal considered that 

although the complainant had applied for an ill-health retirement benefit in 

terms of rule C8(2), the employer should have considered terminating his 

employment on grounds of “inefficiency or incompetency to discharge his 

duties for causes not solely within his own control” under rule C8(3)(b), and 

that the fund should then have considered his eligibility for a retirement 

benefit under that rule.   

 

10. In response to the interim ruling, the fund, inter alia, pointed out that rule 

C8(3)(b) is of application only if the member’s employment is terminated by 

the employer.  Thus, until the employer has terminated the member’s 

employment, the fund’s duty to consider his eligibility to retire in terms of 

the rule does not arise, and the fund cannot mero motu take any action in 

terms of the rule. 

 

11. For its part, the employer argued that in 2001, when a prospective 

placement in an almost noise-free environment (which however required 

different skills to those demonstrated by the complainant) became 

available, it had invited the complainant to apply for the position.  The 

complainant had not attended the interview, but had, during March 2002, 

tendered his resignation.  By his resignation, the employer argued, the 

complainant effectively deprived it of the opportunity to place him in 

alternative employment and, failing which, to terminate his employment on 



the grounds of either ill-health (under rule C8(2)) or operational causes 

(under rule C8(3)(b)).  

 

12. On 19 June 2003 this tribunal afforded the complainant’s erstwhile legal 

representative, Mr. Richard Hoffmann, an opportunity to file further 

submissions and to supplement the complaint on behalf of his client.  Mr 

Hoffmann elected rather to withdraw as the complainant’s representative 

by filing a formal notice to that effect.  It appears from the notice that he 

was instructed to follow that course presumably by the complainant.  On 1 

July 2003, this tribunal sent copies of the responses received from both the 

fund and the employer to the complainant and invited him to file further 

submissions and supplement his complaint.  To date, the complainant has 

not done so.   

 

 

The merits 

 

13. It seems to me what lies at the heart of this matter is whether the 

complainant is eligible for an ill-health retirement benefit in terms of rule 

C8(2) of the fund rules.  In addition, the issue of his eligibility for a “retiring 

benefit” by reason of operational causes pursuant to rule C8(3)(b) read 

together with rule C8(4) was, in my view, rightly explored by this tribunal.  

The difficulty is that the applicable rules (whether by design or by error I 

am unable to say) are crafted in such a way as not to afford the 

complainant much room for redress.  On the one hand, rule C8(2) requires 

that the employer first terminates the complainant’s employment on 

grounds of ill-health before any ill-health benefits are paid out to him.  On 

the other hand, the rule C8(3)(b) “retiring benefit” is triggered only by 

termination of the complainant’s employment by the employer.  The effect 

of all this is a motley mess.  If the fund won’t declare the member medically 

unfit to continue working, the employer won’t terminate his employment 



and no ill-health benefits will follow.  If the employer won’t terminate the 

member’s employment for operational reasons, the fund won’t pay the rule 

C8(3)(b) “retiring benefits”. 

 

14. In my view the overwhelming medical opinion seems to suggest that the 

complainant should be medically boarded.  Yet on two occasions, the fund 

declined the application.  But the true picture emerges if one considers 

what the rules require (such as they are) and what in fact took place. 

 

15. The ill-health retirement benefit provision in rule C8(2) has three 

requirements.  Firstly, the employer must certify that it has terminated the 

complainant’s services due to his ill-health.  Secondly, the medical board 

must certify similarly.  Thirdly, the trustees of the fund must accept the 

medical board’s recommendation.  In my view, the third requirement is 

dependant upon the medical board certifying that the complainant’s 

services were terminated by reason of his incapability to discharge his 

duties owing to mental or physical infirmity not caused by himself, so that if 

the medical board makes no such certification, the trustees of the fund 

have no recommendation to consider and accept or reject as the case may 

be. 

 

16. The rules of the fund define a medical board as: 

 
“the Member’s own Medical Adviser who shall be a Medical Practitioner as 

defined by Section 96 of Act No. 13 of 1928 as amended from time to time, and 

one Medical Officer appointed by the Trustees, and if the members of such 

Medical Board cannot agree in regard to any case, such members shall appoint 

a Medical Practitioner to act with them as a third member of the Medical Board 

in which case the decision of the majority shall be final.” 

 

17. On 3 February 1999 Dr George, a psychiatrist to whom the complainant 

had been referred by his general practitioner, recommended that the 



complainant be “medically boarded”.  On 29 August 1999 Dr Daubenton, 

who appears to have been appointed at the instance of the fund or the 

employer, considered that the complainant had “sufficiently recovered to 

return to work” and that he did “not feel that he should be considered 

permanently disabled at this stage”.  Two months later, on 25 October 

1999, the fund declined the complainant’s application evidently on the 

basis of Dr Daubenton’s report alone. 

 

18. On 19 November 1999 Dr Slabber, an audiologist whom the complainant 

visited for a hearing evaluation, recommended that he “be either medically 

boarded or be put in a position at work where there will be absolutely no 

competing noise and where he could possibly get some job satisfaction.”  

She recommended further that the employer “should reconsider 

sympathetically his application to be medically boarded” in light of his “30 

years of service”.  On 23 November 1999 Dr Steer, an ENT specialist, 

agreed forcefully with Dr Slabber’s assessment, findings and 

recommendation.  He further requested that his report and that of Dr 

Slabber (which he considered “as being without any shadow of doubt 

“expert advice””) to be resubmitted for further evaluation. 

 

19. A year later, on 23 August 2000, Sutherland, a claims consultant at 

Momentum Risk Management Consultancy, submitted a report to the fund 

in which she recommended that the complainant be “re-aligned in an 

alternative environment” failing which he “will remain unable to work due to 

his medical and psychiatric conditions”.  She recommended further that the 

trustees “take the fact that Mr van Niekerk has worked for the City Council 

for 23 years into account, in considering and reaching their decision.”  On 

11 September 2000, the fund declined the complainant’s application, again 

solely on the basis of Sutherland’s report. 

 



20. It is plain that no consideration has been given by the fund to the reports 

that recommended that the complainant be medically boarded.  This much 

is clear from the two letters (dated 25 October 1999 and 11 September 

2000 respectively) in which the decision to decline the complainant’s 

application was communicated to the employer.  The decision in both 

instances was based on one report, while the rules provide that such 

decisions should be based on the joint reports of the complainant’s own 

medical adviser, on the one hand, and the medical officer appointed by the 

trustees, on the other.  In the event of a disagreement in regard to any 

case, the rules provide that the two medical practitioners “shall appoint” a 

third person and that the decision of the majority in regard to that case will 

be final.  This clearly was not the route that has been followed in this case. 

 

21. I understand the frustration the complainant must have felt throughout this 

entire process to the extent that he felt left with no option but to resign.  In 

my view of the circumstances in this case, this could not have been a 

decision that he took gladly.  He did not jump.  He was pushed. 

 

22. The decision of this tribunal, therefore, is that: 

 

(a) a medical practitioner of the complainant’s choice and one appointed by 

the trustees jointly appoint a third independent medical practitioner 

with the requisite qualifications by no later than 17h00 on Friday 

21 May 2004 to evaluate all the reports that have been submitted 

to the fund prior to the complainant’s resignation; 

 

(b) such third medical practitioner prepare and submit an independent 

report of his or her evaluation and deliver same to the fund and to 

this tribunal by Midday Monday 31 May 2004; 

 



(c) such report will be considered by this tribunal whereafter a final 

determination as regards the issues raised in this complaint will be 

made. 

 

 

 

 

 

 

 

DATED AT CAPE TOWN THIS THE 23rd DAY OF APRIL 2004. 

 

 

_________________________________ 

VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 
 


