
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO: PFA/GA/1463/02/RM 

In the complaint between:        

 

A T DAVEL AND OTHERS Complainant 
 

and  

 

OLD MUTUAL STAFF RETIREMENT FUND  Respondent 
  
 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  
 
 

Introduction 
 
[1] This complaint concerns a dispute between the complainants and the 

Respondent (“the fund”) arising from its management board’s decision to 

distribute the benefits of South African Mutual Life Assurance Society’s (“the 

Society”) demutualisation accruing in July 1999 to certain categories of 

members to the exclusion of others. The complainants fall into the excluded 

category and their complaints relate to: 
 

1.1 The decision of the management board of the respondent not to 

distribute the demutualisation benefit to members who had 

voluntarily withdrawn from the fund before 31 July 1999; and 

 

1.2 An alleged breach by the management board of its fiduciary duties 

by failing to furnish the complainants with sufficient information 

regarding the demutualisation prior to their resignation, which 

resulted in them being financially prejudiced. 
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The parties 
 

[2] The complainants are Mr AT Davel, Mr IJR Schoombie, Mr HL Nimmo, Mr BPS 

Pieterse, Mr J Verhage, Mr HG Basson, Mr MA Wood, Mr CR Kruger, Mr HL 

Botha, Mr J vdw Neethling, Mr SWL van Zyl, Mr JP van Zyl, Mr DJ Hanekom, Mr 

SW van Rooyen, Mr P dw Du Plessis, Mr AJ Wilken, Mrs F Christilla, Mrs H 

Crous, Mrs C Steensma and Mr GA Fraser. They are all former employees of 

the Society and were members of the fund until their voluntary withdrawals, the 

earliest whereof was 31 March 1998 and the latest 31 May 1999. 

 

[3] The Respondent is the Old Mutual Staff Retirement Fund, a defined contribution 

scheme registered in terms of the Pension Funds Act, 1956. In terms of rule 10, 

the administration and control of the fund vests in a management board, which 

consists of 8 persons, with 4 representatives each from the employer and 

members respectively. The Principal Officer of the fund is Mr Malcolm Rhodes. 

 

Background 
 

[4] Before turning to the specifics of the complaint I shall repeat the background to 

the demutualisation process and its impact on the fund as set out fully in 

Whitelock-Jones v Old Mutual Staff Retirement Fund [2000] 6 BPLR 674 (PFA) 

@ 676F-681B. 

 

[5] It is common knowledge that in early 1999 the Society was demutualised and its 

businesses restructured into a group of companies, of which Old Mutual Plc is 

the ultimate holding company. The life assurance businesses outside of South 

Africa were transferred to various companies and the Society. Its remaining 

businesses were converted into Old Mutual Life Assurance Company (South 

Africa) Limited (“Old Mutual”). The scheme for the demutualisation of the 

Society was confirmed by the High Court of South Africa (Cape of Good Hope 
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Provincial Division) under section 25 of the Insurance Act, 1943 on 29 March 

1999. 

 

[6] The details of the demutualisation are common cause and have been rehearsed 

in summary form to the complaint as follows. Despite confirmation by the court, 

the scheme remained conditional in that provision was made for the scheme not 

to be implemented, in the event that a material change in circumstances made 

implementation no longer commercially or practically prudent, or in the event of 

obstacles arising which could prevent the listing of the shares of Old Mutual Plc 

on the London Stock Exchange. As events turned out, a decision was made to 

implement the scheme on 11 May 1999. The listing of the demutualisation 

shares on the London, Johannesburg and other stock exchanges took place 

some two months later – on 12 July 1999. This was the first date upon which a 

market value for the shares became established. 

 

[7] In terms of clause 17 of the scheme approved by the High Court, and the share 

allocation rules which formed an integral part of the scheme, qualifying 

members of the Society were allocated demutualisation shares. Generally, 

qualifying members were those persons who held policies with the Society. 

 

[8]  Since the fund held a guaranteed fund policy with the Society which was in force 

on both 31 December 1997 and on 25 September 1998, it was in terms of the 

share allocation rules a qualifying member of the Society and thus entitled to 

demutualisation shares. The latter date was the qualification date, while the 

former date was the date used by the Society for policy valuation purposes. 

 

[9] Following the implementation of the scheme on 11 May 1999, 25 322 410 

demutualisation shares were issued for the benefit of the fund. The fund 

received approximately 22 132 878 demutualisation shares or the proceeds 

thereof from the SAMLAS fund (Old Mutual’s defined benefit fund) in terms of an 

agreement concluded between the parties. The fund, therefore, had a total of 
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approximately 47.5 million demutualisation shares or the proceeds thereof to 

deal with in terms of its rules. 

 

[10] The fund is a standard defined contribution fund and its financial structure is 

regulated by rule 9 of its rules. The rule generally provides that the management 

board shall open a bank account in the name of the fund and that all monies 

received by and on behalf of the fund shall be paid into the bank account until 

invested with the provider. The provider is defined in the rules to mean the 

service providers appointed by the management board from time to time for the 

purposes of the administration of the fund, the investment of the monies of the 

fund and the purchasing of pensions in terms of the rules. In terms of rule 9.1 

the provider is required to maintain certain accounts and to distribute the monies 

maintained between the accumulation account, the general reserve account, the 

employer reserve account and the stabilisation account. Each account is 

required to be maintained separately from the others and transfers between 

accounts have to take place as specified in the rules. The composition of the 

accounts is governed by rule 9.2. Due to the length of this rule only the salient 

sub-sections will be repeated hereunder. 

 

[11]  Rule 9.2.2 reads as follows: 

 
  “General Reserve Account 

The following transactions shall be recorded in the General Reserve      Account: 
(a)  Credits 

(i) the surplus transferred from the PREVIOUS FUND as at 1 January 
1997 net of amounts attributed to MEMBERS’ ACCUMULATED 
CREDITS and amounts attributed to the EMPLOYER reserve account; 

(ii) any remaining portion of a MEMBER’S ENHANCEMENT AMOUNT not 
paid out in terms of Rule 6.1; 

(iii) any amount transferred from the Stabilisation account as contemplated 
in Rule 9.2.4(b)(ii); 

(iv) the full investment return earned by the FUN D. 
 (b) Debits 
 (i) Tax payable by the FUND; 

(ii) Investment expense charges incurred by the FUND; 
(iii) Amounts declared annually by the MANAGEMENT BOARD on the 

recommendation of the ACTUARY which are credited to the 
MEMBER’S ACCUMULATED CREDIT and the EMPLOYER Reserve 
Account by way of FUND INTEREST; 
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(iv) Any payment made to maintain the death benefit that would have been 
payable in terms of the Rules of the PREVIOUS FUND in respect of a 
MEMBER who dies prior to 1 July 1997.” 

  
[12] It will be seen that rule 9.2.2(a)(iv) allows for the full investment return owned by 

the fund to be credited to the general reserve account, from which account fund 

interest is then drawn and credited annually to each member’s accumulated 

credit. Fund interest is defined in the rules as being the interest declared by the 

management board on the recommendation of the actuary at the financial year 

end in respect of the previous financial year. Such declaration shall include an 

interim rate of fund interest to be used for the benefit payments before the next 

interest rate is declared. 

 

[13]  When the board of management realised that the fund would qualify for 

demutualisation shares it was concerned that the provisions of rule 9 did not 

cater adequately for the demutualisation accrual or other accruals of a windfall 

nature. It therefore decided to amend the rules by the introduction of rule 8.16. 

The amendment was adopted with effect from 1 November 1998 and was 

registered in terms of section 12(1) of the Pension Funds Act (“the Act”) on 24 

March 1999. Rule 8.16 reads as follows: 

 
    “UNDISTRIBUTED PROFITS 

Any undistributed profits under the FUND arising from time to time from whatever 
source (but excluding the EMPLOYER reserve account) may be applied for the benefit 
of all MEMBERS, BENEFICIARIES, retired MEMBERS and PENSIONERS who are in 
receipt of pensions (including those who on retirement elected to purchase their 
pensions in their own names) on a basis deemed equitable by the MANAGEMENT 
BOARD, subject to the recommendation of the ACTUARY, may decide.” 

 
  
[14] As the rules define members as full-time permanent employees, former 

members, other than retired members and pensioners, fell to be excluded from 

the distribution. 

 

[15] In the period between the adoption of rule 8.16 and the distribution of the 

demutualisation shares to the fund, the board of management debated the 

question of passing on the benefits of the demutualisation windfall to the 
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members and former members of the fund. In the minutes of the meeting of the 

board on 22 February 1999, the fund’s consultant and actuary, Mr Chris Newell, 

gave a presentation and reported on the process of demutualisation and its 

possible effects on the fund. Subsequently the board resolved that no 

communication would be forwarded to members until the board had decided on 

the terms of allocation of demutualisation shares.  Mr Newell was then 

mandated to obtain legal opinion regarding the implications of whether members 

who withdrew subsequent to the value determining date of 31 December 1997 

could be excluded from the allocation of shares, and if terminations by 

retirement, death or retrenchment were included, whether the cut-off date be 25 

September 1998, the qualifying date. 

 

[16] Eventually, on 9 June 1999, the board of management took a final decision on 

the distribution of the demutualisation benefits. The resolution provides for the 

distribution of the benefits to a variety of stakeholders including the employer, by 

means of a credit to the employer reserve, various former members who had 

transferred to other funds as well as to persons who had retired from the fund, 

death benefit beneficiaries and employees who had been retrenched since 31 

December 1997. It appears from the minutes that a lengthy debate took place 

concerning the exclusion of voluntary withdrawals. It was eventually resolved 

that no demutualisation benefit would be awarded to members who had 

withdrawn voluntarily from the fund between 31 December 1997 and the 

distribution of the proceeds on the distribution date of 31 July 1999. The 

complainants fell within this exclusionary category. 

 

[17] The reasons for the exclusion of such members are set out fully in the minutes 

of the meeting of 9 June 1999 as follows: 

 
“● Staff members who withdrew voluntarily made their own decision to move and did 

so at a point when they knew demutualisation was an issue and that the Fund 
could benefit, but where no details were known. It was not known whether or not 
these members would be eligible for value. 

 ● Many withdrawals are small, as the bulk of withdrawals from a fund take place 
within a short period of joining the fund. 
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 ● The cost of tracing and making additional payments in respect of these 
withdrawals, could be more than the benefit. 

 ● The members have no right to any additional benefit in terms of the Rules of the 
Fund. 

 ● The Fund has operated on the principle of not giving specific surplus to 
withdrawing members. To give the demutualisation proceeds now to voluntary 
withdrawals would be different from this, and would create a precedent for a 
change in practice. 

  ● Withdrawal profits have been used in the past to subsidise the bonus declaration. 
  ● There have been over 3 800 resignations since 31.12.97 and it would be 

administratively difficult and costly to trace and pay them all. 
  ● Interim bonuses on withdrawals during the period 31.12.97 to 31.8.98 were larger 

than the actual bonuses earned, so many of these member have been 
advantaged over the remaining members.” 

 

[18]  Subsequent to this, at its meeting of 25 October 1999, the management board 

adopted a resolution with effect from 31 July 1999 amending rule 8.16 in order 

to provide in detail for the distribution of the proceeds of the demutualisation 

shares received, or expected to be received by the fund. The amendment was 

approved by the Registrar on 5 April 2000. The effect of the amendment was, 

inter alia, to establish a distribution date of 31 July 1999 as well as the basic 

criteria for eligibility, and notwithstanding that date to permit a distribution of 

demutualisation benefits to certain categories of former members whose 

membership terminated prior to that date – namely, those who having been 

members on 31 December 1997, thereafter died, retired, retrenched or became 

disabled. Hence, former members who resigned voluntarily before 31 July 1999 

are excluded from the distribution despite their being members on the policy 

valuation date. In its response the fund indicates that 31 July 1999 was chosen 

as the distribution date because it is the end of the month in which the fund was 

first able to ascertain the value of the shares allocated to it and could begin to 

realise that value in the market place – listing of the shares on the stock 

exchange having taken place on 12 July 1999. 

 

The complaint  
 
[19] The complainants’ complaints concern their exclusion from the demutualisation 

distribution because of their voluntary withdrawal from the fund between 31 

December 1997 and 31 July 1999, further that the management board’s 
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decision in this regard was biased, unfair and unjustified, and lastly that the 

management board had a fiduciary duty to inform the complainants that they 

may be excluded from the demutualisation distribution before they voluntarily 

withdrew from the fund. They claim relief in the form of damages equal to the 

demutualisation distribution that they would have received had they not been 

excluded. In their letter of complaint dated 24 October 2002 the complainants 

summarise their main complaint as follows: 

 
“The main complaint relates to the maladministration of the Old Mutual Staff Retirement 
Fund and in particular the decision taken by the Management Board (Trustees) not to 
allocate any value in respect of the Demutualisation “Windfall” to members which 
voluntary (sic) withdrew prior to 31 July 1999. It is contended that this decision was 
made outside the powers of the fund, alternatively contrary to the applicable rules at the 
time the decision was taken, further alternatively rules were implemented to ratify the 
decision taken, which rules were approved in disregard of inter alia the rights of the 
complainants and which rules were furthermore approved in disregard of the basic 
principals (sic) of justice and fairness. As a result of the aforesaid the complainants were 
severely prejudiced as will more fully appear herein below.” 

 

Findings 
 
[20] The essence of this complaint has been exhaustively dealt with by my 

predecessor in the matters of Whitelock-Jones as well as Warner v Old Mutual 

Staff Retirement Fund [2000] 7 BPLR 804 (PFA).  

 

[21]  I concur with my predecessor’s conclusion in Warner at 811D-F, where he 

states that: 

 
         “In my view the board of management fully debated the distribution of the 

demutualisation proceeds and sought to strike a balance between the needs of the 
active members, the recently retired pensioners, other beneficiaries, former members 
and the employer. They were clearly motivated to find an acceptable solution and had to 
draw limits with reference to criteria which they were in the best position to determine. 
Their decision to benefit former members who had left the fund since 31 December 
1997 but excluding those who had resigned, was motivated by legitimate reasons and a 
sound policy to benefit those who had left through no fault or will of their own, as well as 
issues of administrative convenience. The principal consideration in excluding the 
resignees seems to have been that those who voluntarily withdrew made their own 
decision to move and did so at a point when they knew demutualisation was an issue. 
Such persons voluntarily assumed the risk of not falling within the pool of beneficiaries. 
Besides this there were other practical reasons which justify the exclusion of the 
resignees, all of which appear to have been legitimate and rational.” 
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[21] I note, for the record, that both parties agreed that no fund rule expressly made 

provision for the distribution of the demutualisation proceeds prior to the 

introduction of rule 8.16 and its subsequent amendment. This necessarily 

implies that the complainants could never assert that they had a prima facie 

right, in terms of the fund rules, to a share of the demutualisation proceeds 

before the rule amendments were effected. Again, I agree with my predecessor 

that the management board properly applied its mind to the whole matter of the 

demutualisation distribution and that it acted in the best interests of the 

members of the fund in seeking to regulate the distribution of the 

demutualisation benefit once it had accrued.  

 

[22] I tend therefore to agree with the fund’s submission that the complainants, at the 

time of resigning and withdrawing from the fund, could not have fairly claimed to 

have been labouring under a misapprehension created by the fund that they 

would be entitled to demutualisation benefits if they resigned. 

 

[23] Of further significance here is the fact that the complainants did not submit 

evidence of any communication with the fund prior to their withdrawal regarding 

their eligibility, or otherwise, for participation in the demutualiation distribution. At 

the time of their withdrawals from the fund there was no specific provision for 

them to participate in the demutualisation distribution but rule amendments were 

being formulated by the board. The duty of good faith that may be owed by the 

board in these circumstances, i.e. to communicate with members about the 

possibility of the exclusion of voluntary withdrawals, would only apply to specific 

enquiries from members but it does not extend to having to inform the entire 

membership of the fund. This fact further distinguishes the Warner matter from 

the present enquiry. In this regard I concur with my predecessor’s observation in 

Warner, at 818B-C, that: 

 
  “While it is questionable whether the duty of good faith required the fund to communicate 

the possibility of the exclusion of voluntary withdrawals to the entire membership prior to 
the decision being taken, there was certainly a duty on the Principal Officer and the 
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board (in response to an enquiry specifically directed at the issue) to disclose that a 
resignation at that stage could potentially prove prejudicial.” 

 

[24]  In the circumstances, the complaint that the management board’s allegedly 

breached its fiduciary duty to inform the complainants of the possibility of them 

being excluded from the demutualisation distribution cannot be upheld.  

 

[25] In any event, the complainants are in essence complaining about the effect of 

rule amendments made by the fund’s management board. Rule amendments 

must be approved by the Registrar of Pension Funds in terms of section 12 of 

the Act. Importantly, section 12(4) of the Act provides as follows: 

 
  “If the registrar finds that any such alteration, rescission or addition is not inconsistent 

with this Act, and is satisfied that it is financially sound, he shall register the alteration, 
rescission or addition and return a copy of the resolution to the principal officer with 
the date of registration endorsed thereon, and such alteration, rescission or addition, 
as the case may be, shall take effect as from the date determined by the fund 
concerned or, if no date has been so determined, as from the said date of 
registration.” 

 

[26]  It is the Registrar’s prerogative to register rule amendments in terms of section 

12, not mine. Therefore, the complainants ought to have lodged an appeal 

against the rule amendments with the High Court rather than with my office. 

 

Conclusion 
 
[27] In the result, the complainants’ complaints regarding their exclusion from 

sharing in the demutualisation proceeds of the fund, the manner in which this 

decision was taken by the management board and the alleged breach of the 

board’s fiduciary duty to keep the complainants informed of their possible 

exclusion from the demutualisation distribution cannot succeed. 

 

[28] In light of the foregoing I do not believe it necessary to address the issue of 

prescription that was raised by the Respondent in limine. 
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DATED at Johannesburg this     day of                         2004. 

 

 

 

_______________ 

Vuyani Ngalwana 
Pension Funds Adjudicator 
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