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      Please quote reference: PFA/WE/2875/2005/nvc 
 

                                  Per registered mail 
 
 
 
 
 
 
 
 
 
Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT, 24 OF 1956 (“the Act”): C Briedenhann v Central Retirement 
Annuity Fund and Sanlam Life Insurance Limited (“Sanlam” or “the 
insurer”)  
 
Introduction 
 
[1] Having considered the complaint received by this office on 24 March 2005 

and further written submissions, I consider it unnecessary to hold a 
hearing in this matter. My determination and reasons therefor appear 
below.  I shall set out the facts in so far as essential for understanding the 
determination. 

 
Factual Background 
 
[2] You became a member of the Central Retirement Annuity Fund (“the 

fund”) on 1 July 2002. Your chosen retirement date was 21 February 
2029.    At the inception of membership, your monthly contributions were 
R 1 500 which was to increase by 10% on 1 July of each succeeding year 
and your current premium is R 1 815 per month. As at 1 March 2005 you 
had contributed a total amount of R 54 135. 

V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 
Z Camroodien (Snr Assistant Adjudicator), F Mtayi (Snr Assistant Adjudicator), K MacKenzie (Snr Assistant Adjudicator), N van Coller 
(Assistant Adjudicator), L Mbalo (Assistant Adjudicator), R Maharaj (Assistant Adjudicator), J Mabuza (Assistant Adjudicator), V 
Abrahams (Assistant Adjudicator), Solomzi Gcelu (Assistant Adjudicator) 
 
Office Manager: L Manuel 
 



 
 
 

2

 
[3] You are employed as a contractor and currently, due to financial 

constraints, you wish to reduce the premiums to R 150 per month but 
Sanlam has advised you that this adjustment will entail costs amounting to 
R 35 049. If you reduce the premiums to R 500 per month, the costs will 
be R 29 094. 

 
Complaint 
 
[4] Your complaint concerns Sanlam’s refusal to allow the contribution 

reduction without charging the upfront quoted costs. You contend that 
Sanlam would still be able to recover costs from the ongoing premiums, 
even if they are reduced, instead of charging these excessive costs 
upfront once you reduce the premiums. You are “so upset” and wish this 
tribunal to investigate the matter. 

 
The fund’s response 
 
[5] The fund has raised a technical point in response to the complaint.  The 

technical point is that you have not submitted a “complaint” as defined in 
the Pension Funds Act as it is not about the “maladministration of the 
Fund” but is in effect about the execution of duties by the insurer under the 
policy - namely about the internal operation of the policy, notably the 
operation and application of the rules of the policy, which constitute “long-
term insurance business” as defined in, and regulated under, the Long 
Term Insurance Act. The fund contends that I do not have jurisdiction to 
rule on this matter. The merits of the submissions are dealt with by 
Sanlam in its response to your complaint. 

 
Sanlam’s response 
 
[6] The insurer seeks to justify the charging of a “premium termination or 

reduction fee” by arguing as follows:  
 

“Most of the expenses with respect to policies are incurred at the commencement of 
the policy (upfront costs”) or when the contributions are increased and are recovered 
by means of fees which are charged over the term of the policy.  When the policy 
fees were calculated, it was assumed that the contractual premium would be paid up 
to the end of the policy term. Should the premium payments be discontinued (i.e. 
have the policy made paid –up) or reduced, the insurer would no longer be able to 
recover these costs from future charges as these will now stop or reduce. Sanlam 
Life reduces the benefits by charging of a premium termination fee.” 

 
[7] The insurer states that the “premium reduction fee” was calculated in 

terms of the rules approved by its statutory actuary in compliance with 
sections 46 and 52(3) of the Long-Term Insurance Act. I am also referred 
to various sections in the rules and policy document which, according to 
the respondents, authorize the charging of a “premium reduction fee”.  
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[8] Sanlam further states that the policy documents disclosed to you that a fee 

would be payable in the event of a reduction in contributions.  
  
Determination and reasons therefor 
 
[9] Your complaint is based on Sanlam’s alleged advice to you that it would 

levy premium adjustment costs at the commencement of the decrease in 
your monthly contributions to the fund. It seems to me you seek a 
declaratory order as to whether Sanlam can levy this fee. Although 
Sanlam has not proceeded to in fact levy the “penalty costs” as referred to 
by you (as you have not yet reduced your contributions) the threat of doing 
so is real. Should you proceed to decrease the contributions, the costs will 
be charged, causing the investment to reduce by more than 50% of its 
value while you are currently not able to continue to pay the premiums of 
R 1 815 per month.  This anticipated decrease in the fund value should 
you proceed to reduce the contributions to the fund would ordinarily 
constitute sufficient reason for me to intervene. The definition of complaint 
includes not only actual prejudice but also potential prejudice following 
maladministration of the fund by any person (see paragraph (b) of the 
definition of complaint). The deduction of costs not provided for in the rules 
and policy documents constitutes maladministration of the fund in my 
view.  

 
Technical points 
 
[10] With regard to the technical point raised by the fund that I do not have 

jurisdiction, I am satisfied that the crux of your complaint does not 
constitute long term insurance business, but actually relates to a 
retirement annuity fund, which is a pension fund organization as defined in 
the Act.  For the reasons more fully set out in Schwartz v Central 
Retirement Annuity Fund & Another [2005] 5 BPLR 435 (PFA) at 
paragraphs [12] to [28], I cannot uphold the contention that this matter 
constitutes “long term insurance business” over which I have no 
jurisdiction.   

 
[11] Furthermore in so far as your complaint relates to the investment of the 

fund’s funds and alleges that penalties not disclosed at the inception of the 
policy will be deducted from your investment value by Sanlam to your 
obvious prejudice, I am satisfied that it constitutes a complaint as defined 
in the Pension Funds Act.  

 
Merits 
 
[12] At the heart of this complaint is the question whether the rules of the fund 

authorize the levying by the administering insurer of a “premium 
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termination fee”.  Nowhere in the rules is there mention of such a fee or of 
any other fee when contributions are terminated prematurely.   

 
[13] Rule 1 of part 7 reads as follows: 
 

“A MEMBER can decide what CONTRIBUTION he will make to the FUND, subject 
to a minimum determined by the ASSURER in accordance with his (sic) normal 
practice. 
 
CONTRIBUTIONS commence on the date of commencement of membership and 
are payable after that as agreed between the MANAGEMENT COMMITTEE and 
the ASSURER. A MEMBER can change his CONTRIBUTION subject to such 
conditions as laid down by the ASSURER in consultation with the MANAGEMENT 
COMMITTEE.” 

 
[14] The insurer therefore agrees to this contractual change to your policy. The 

“conditions” referred to in rule 1 of part 7 simply enable the insurer to 
adjust the value of the policy to account for the change and that is as far 
as the rule takes us. If the respondents wanted to apply a premium 
reduction fee then such should have been incorporated into the rules or 
the policy document. 

 
 [15] Rule 2 of Part 7 on contributions provides:  
 

“Term of contributions 
 
2. A MEMBER’s CONTRIBUTIONS are payable during the period determined in the 
POLICY issued on his life.  
 
If a MEMBER’s CONTRIBUTIONS cease after he has already paid sufficient 
CONTRIBUTIONS so that the POLICY issued on his life has a paid-up value in 
accordance with the practice of the ASSURER, the ASSURER converts the POLICY 
to a paid-up POLICY for reduced benefits. The MEMBER will then have the right to 
apply for reinstatement of his benefits, partially or in full, and the MANAGEMENT 
COMMITTEE in consultation with the ASSURER will consider such a proposal on 
receipt of…….” 
 

[16] There is no definition of “paid-up policy” or “paid-up value” in the rules, and 
certainly no mention that in converting the policy to a paid-up policy for 
reduced benefits the insurer may charge a “premium termination or 
adjustment fee”. Therefore, again, these rules do not authorize the 
deduction of a substantial fee on the reduction of contributions by a 
member.  

  
[17] The fund, being a registered pension fund organization, is bound by its 
 rules, and can thus only do what its rules authorize it to.  There being no 
 reference in the rules to the charging of any fee upon the premature 
 termination of contributions, neither the fund nor the insurer may charge it.  

 
[18] As the Supreme Court of Appeal stated in Tek Corporation Provident Fund 
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and Others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28], the 
trustees may only do with the fund’s assets what is set forth in the rules. If 
what they propose to do is not within the powers conferred on them by the 
rules, they may not do it. This is also clear in section 13 of the Act. 

 
 [19] However, having said all that, the relief you seek is not so much a 

declaratory order on a legal principle. It is rather aimed at securing advice 
on the proper interpretation of the rules and policy documents as regards 
the charging of the fees and charges to which you object. I cannot grant 
such a relief because the object of the adjudicator is to investigate actual 
disputes and rule on them. It is not to give advice. 

 
[20] In the result, our file in this matter is now closed. 
 
DATED AT CAPE TOWN ON THIS THE       DAY OF      2005. 
 
Yours faithfully 
 
 
 
 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 
cc Registered address of fund: 

Central Retirement Annuity Fund 
2 Strand Road 
BELLVILLE 
7530 
 

Mrs. D Ozrovech: Principal Officer: Fax number: 021 957 1507 
 
Mr. PG Jonker: Legal Advisor: Sanlam Life: Fax: 021-947-2653 
 
Section 30M Filing: Magistrate’s Court  
 
 
 
 
  
 
 
 
 
 
 
 
 


