
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO: PFA/KZN/2488/01/CN 

In the complaint between:        

 

Eugene Weidemann Complainant 
 

and  

 

Unifoods (Pty) Ltd First Respondent 
Unilever SA Pension Fund Second Respondent 
  
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  

 
 

Introduction 
 
[1] This matter concerns a dispute between the complainant, on the one hand, and 

the second respondent (“the fund”), on the other, arising from the fund’s 

repudiation of the complainant’s disability claim pursuant to its interpretation of the 

rules of the fund. The fund takes the view that the complainant is not disabled 

within the meaning of the relevant rule, while the complainant holds a contrary 

view. 

 

The facts 
 
[2] The complainant was employed by the first respondent (“the employer”) as a fitter 

in its refinery engineering department from 9 July 1984 until the termination of his 

employment with effect from 31 May 1996. During this period he was also a 

member of the fund. 
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[3] Between May 1990 and October 1995 the complainant was involved in six 

separate accidents while on duty. As a result he suffered various injuries to his 

back, neck and shoulders. In January 1993 he claimed compensation from the 

employer’s Group Personal Accident Scheme (“the GPA”), for injuries that he had 

sustained to his back while on duty on 25 May 1990. The GPA is a free-standing 

policy purchased by the employer from a registered insurer to provide additional 

death and disability cover. It settled the complainant’s claim for compensation in 

1990 and again in July 1992 and the complainant continued to work as a fitter 

without incident. 

 

[4] When the complainant filed two further claims for compensation with the GPA 

during July 1995 and October 1995 he was referred to Dr Buchan, an orthopaedic 

surgeon, for examination to assess his fitness for duty. Dr Buchan who assessed 

the complainant on 21 February 1996, diagnosed him as suffering from severe 

Fibromyalgia Syndrome, and came to the conclusion that he should be regarded 

as in severe ill-health with respect to his normal employment routine, and unable 

to manage the normal work routine of a fitter. The employer’s medical officer, Dr 

Carte, concluded in his reports of 26 February 1996 and 5 March 1996, 

respectively, that the complainant was 60% disabled from carrying out his duties 

as a fitter and that alternative employment should be found for him. There is a 

dispute as regards whether Dr Carte had first physically examined the 

complainant before preparing his two reports. 

 

[5] On 27 February 1996 the complainant was advised by the employer that pending 

the receipt of a health assessment report he should perform light duties and not 

pick up any heavy objects. The complainant then applied for the position of a 

safety officer but his application was turned down by the employer. Instead, the 

employer offered him a position as a clerk in the stores of the engineering 

department which the complainant refused as it entailed a salary reduction.  
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[6] In a health assessment report prepared by Dr Carte and dated 29 February 1996, 

Dr Carte’s prognosis was that : 

 
“[The complainant’s] back will remain a problem – of fluctuating severity.” 

 

[7] His assessment was that the extent of the complainant’s disability was 65%. 

Under the heading “OTHER INFORMATION” Dr Carte writes: 

 
“Recent report from his own doctors/specialists have reaffirmed that he can never work as 

a plant fitter – see report of DR J Buchan dated 21/02/1996.” 

 

[8] He then makes the following “MEDICAL PROPOSAL”: 

 
“Cannot work as plant fitter or any similar job. 

Alternative light duty should be looked for. 

If none available he medically fits mild ill-health category.” 

 

[9] In a letter dated 23 April 1996 the employer terminated the complainant’s services 

on what appears to be health and/or incapacity grounds in the following terms: 

 
“This letter serves to confirm our discussion with regard to your future position with the 

Company. I sincerely regret that as a result of a physical deterioration in your health you 

have reached a stage where, according to your own Doctor and supported by our 

Company Medical Officer, you are unable to carry out your responsibilities to a minimum 

acceptable level.” 

 

[10] The letter then goes on to set out all the amounts that the company will pay to the 

complainant following the termination of his services. No mention is made as 

regards amounts payable by the pension fund, although it is common cause 

between the parties that the complainant was paid what is loosely termed in the 
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retirement industry “a withdrawal benefit” in terms of rule 23 of the rules of the 

fund. 

 

[11] In a letter dated 13 May 1996 the complainant “unequivocally rejected” both the 

severance pay and the pension withdrawal benefit apparently offered to him. He 

did so on the basis that: 

 
“the injuries sustained by me were injuries on duty which entitled me to full pension in 

terms of severe ill-health. 

 

The above assertions are substantiated by professional opinions of labour consultants, 

inspectors and medical reports.  

 

I trust that you will find the above in order and ensure prompt facilitation of the full pension 

payment to which I am by law entitled.” 

 

[12] When no response was forthcoming from the employer a labour consultant acting 

on the instructions of the complainant wrote a letter to the employer on 3 June 

1996 requesting certain information by 14 June 1996. Two of the questions posed 

by the labour consultant to the employer were the following: 

 

[12.1] From what percentage of disability does a person’s health change from 

mild to severe ill-health? 

 

[12.2] Under what pension rules did your company initiate mild ill-health as 

there is no reference to that in the rules of the fund? 

 

[13] These, and other, questions were never answered by the employer. 

 

[14] On 28 February 2001, the complainant lodged this complaint.  
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Time bar 
 
[15] In their response to the complaint the respondents took the point that the 

complainant had not shown good cause why the then Pension Funds Adjudicator 

should condone his non-compliance with the time limits referred to in the Act. 

They submitted that the complainant had not provided the Adjudicator with a 

reasonable explanation for the delays and that the Adjudicator should thus refuse 

to investigate the complainant’s complaint. They submitted further that the 

complainant’s substantial delay in referring the matter to the Adjudicator and in 

the absence of a reasonable explanation for the lateness, the Adjudicator would 

be entitled to refuse condonation of the complainant’s failure to comply with the 

time limits. In the event that the Adjudicator should believe the explanation 

advanced by the complainant to be acceptable, they submitted, the complainant 

on his own version enjoyed no prospects of success as his medical condition fell 

within what is defined by the first and second respondents  as “mild ill-health”. 

 

[16] The complainant’s explanation for the delay in referring the complaint to the 

Adjudicator was that the matter had first been referred to the Industrial Court and 

then to arbitration, both of which procedures are inherently time consuming since 

a number of procedural steps must be taken before the matter is ripe for hearing 

in those forums. Professor Murphy, in his interim ruling, accepted the 

complainant’s explanation and condoned his non-compliance with the three year 

period within which a complaint must be lodged with this office from the date of 

the occurrence of the event giving rise to the complaint. I have no reason to doubt 

the complainant’s explanation. The respondents simply denied the explanation 

without more. 

 

[17] In this determination I am not called upon to decide the vexed question of whether 

or not the provisions of the Prescription Act, 1968, finds application in light of the 
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provisions of section 30I(3) of the Pension Funds Act because the respondents 

did not plead prescription. 

 

The merits 
 
[18] This matter turns on the interpretation of rule 19(3), the reasonableness of the 

employer’s opinion in forming the view that the complainant is not disabled for 

purposes of that rule, and the exercise of the trustee’s discretion in the 

circumstances.  

 

[19] Rule 19(3)(a) provides as follows: 

 
“On ceasing service before normal retirement age and  

i) After completion of five years membership of the fund; or 

ii) Within fifteen years of normal retirement age; or 

iii) Because of severe ill-health; or 

iv) Because of the winding up of the member’s employer; 

A member shall be entitled, unless the Trustees shall decide to apply Rule 23, to a 

retirement pension equal to the Fund normal retirement pension and payable from normal 

retirement age, except that, at the request of the member, the Trustees shall substitute a 

retirement pension reduced if necessary, in terms of these Rules, payable from such 

earlier date as the member shall request being not earlier than 15 years before normal 

retirement age, unless retirement is on account of severe ill-health.  

 

For the purposes of Rule 19(3)(a)(iii) “Severe ill-health” means, in relation to a member, 

that, in the opinion of the Principal Company his employer has terminated his service 

because:-  

 

- The member is suffering permanent and substantial mental and/or physical incapacity 

and disability, or  

- The member is clearly unfit for any work whatsoever, and the possibility of future 

gainful employment can be disregarded. 
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In forming its opinion for this purpose, the Principal Company may rely on a medical 

advisor appointed by the Principal Company for this purpose.  

 

Where the Principal Company certifies in writing to the Trustees that a member’s 

pensionable service has terminated on grounds of severe ill-health, the member shall be 

entitled to a retirement pension commencing immediately….” 

 

[20] As has already been pointed out above, it is common cause that the complainant 

has been paid out a withdrawal benefit in terms of rule 23.  

 

[21] The parties have argued this case (both in writing and at the hearing of this matter 

held on 14 July 2004) on the basis of whether or not the complainant falls within 

the category of “severe ill-health”. The complainant contends that he does, while 

Mr Denny for both respondents argued that he does not. The definition of that 

phrase is such that the opinion of the employer holds sway as regards the 

member’s condition by reason of which his services were terminated. Both parties 

have argued this case on the basis of the second part of the definition of “severe 

ill-health”, namely, termination of the complainant’s service by reason of the 

complainant’s unfitness for any work whatsoever with the future possibility of 

gainful employment being disregarded. They have not sought to rely on the first 

part of the definition, that is, the termination of service by reason of permanent 

and substantial mental or physical incapacity or disability of the member. When I 

raised this issue at the hearing, neither party seemed interested in the latter basis. 

I shall then take the matter no further and deal with it on the basis on which the 

parties argued the case. 

 

[22] At the hearing of the matter, Mr Denny for the respondents argued that for its 

opinion with a view to ascertaining whether the complainant fell within the 

category of “severe ill-health”, the employer relied on all the medical reports with 

which I have been furnished. These are: 
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[22.1] Dr Buchan’s report of 21 February 1996 in which he recommended that 

the complainant be regarded as “in severe ill-health”; 

[22.2] Dr Carte’s report of 26 February 1996 in which he appears to do no more 

than review Dr Buchan’s report; 

[22.3] A health assessment report by Dr Carte of 29 February 1996 in which he 

assessed the complainant’s disability to be in the order of 65% and 

proposed that the complainant cannot work as a plant fitter or in any 

similar job; 

[22.4] A second report by Dr Carte dated 5 March 1996 in which he says that 

his proposal made in his earlier health assessment report is a reasonable 

assessment in that the complainant should be given light duties to do if 

such are available. 

 

[23] There are other reports dating back to 1993 which, for purposes of this matter, I 

consider irrelevant because what is required for determination is the 

complainant’s physical condition at the time of his application in February 1996 to 

which determination a report that is three years old would serve no purpose. It is 

clear ex facie both Dr Carte’s reports of 26 February 1996 and 5 March 1996 as 

well as the health assessment report prepared by him dated 29 February 1996 

that he did not physically examine the complainant immediately prior to preparing 

these reports. The complainant submitted, both at the hearing and in response to 

Dr Carte’s affidavit (in which he alleges that he physically examined the 

complainant shortly issuing the 1996 reports) that was filed, on my request, after 

the hearing, that Dr Carte had not physically examined him since 1993. All the 

evidence, on a balance of probability, points to the correctness of that submission. 

 

[24] It is therefore my view that the employer’s opinion, premised as it is both on 

reports that tend to disprove the very basis thereof, on the one hand, and on 

reports based on the review of such reports, on the other, was not justified. The 

employer’s view that the complainant does not fall within the category of “severe 
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ill-health” has neither factual nor medical basis. This is particularly stark in the 

view of the fact that the complainant’s services appear to have been terminated 

on the basis of “a physical deterioration in your health… according to your own 

Doctor and supported by our own Company Medical Officer …”, a reference to the 

reports mentioned in paragraph [22] above. 

 

[25] Mr Denny for the respondent sought to rely on a document he says contains the 

employer’s terms of employment. Section G of that document is titled 

“DISENGAGEMENT CONDITIONS” and paragraph 4.5 thereof deals with early 

retirement. In paragraph 4.5.3(b), under the sub-heading “ill-health early 

retirement”, “mild/normal ill-health retirement” and “severe ill-health” are defined. 

The sub-paragraph contains the following: 

 
“Ill-health retirements are classified as mild/normal ill-health or severe ill-health retirement 

occurs only where an employee’s top management advised by personal and medical 

specialists and, depending on the employee’s seniority, National Management or its 

deputies, advised and supported by Pension Fund officials, jointly agree that ill-health 

retirement is both justified and necessary. 

 

(i) mild/normal ill-health retirement may be agreed where an employee’s state of 

health is such that no normal and appropriate job within the Concern can be 

performed at a tolerable level. The possibility of obtaining part-time or light duty 

employment elsewhere is not ruled out. 

 

(ii) Depending on the employee’s age at the time of retirement, benefits may range 

from lump sum severance compensation and a deferred pension to an 

immediate Company supplemented pension for life (with dependant pension 

provisions) which is not affected by the fact that maximum retirement age has 

not been reached. 

(iii) Severe ill-health is normally associated with permanent and substantial mental 

and/or physical incapacity and disability. The possibility of future gainful 

employment can be disregarded. Often, life expectancy is appreciably 

reduced….” 

 



 Page 10

[26] Mr Denny sought to rely on this definition of “mild/normal ill-health”, on the one 

hand, and “severe ill-health”, on the other, for the proposition that the former 

categorization has always been recognised and that the complainant falls within 

that categorisation. The trouble, however, is that the rules of the fund make no 

distinction between the two categories and speaks only of “severe ill-health”. The 

definition in the employer’s terms of employment document is not even 

incorporated by reference in the rules of the fund. Now, the rules of the fund are, 

of course, king and anything for which the rules do not provide cannot be given 

effect to by the trustees in the exercise of their powers (see section 13 of the Act; 

Tek Corporation Provident Fund and Others v Lorentz [2000] 3 BPLR 227 (SCA) 

at 239D – E).  

 

[27] In his interim ruling in this matter dated 2 December 2002 Professor Murphy, the 

previous Pension Funds Adjudicator, found that the medical evidence on which 

the employer based its conclusion as regards the complainant’s physical health 

was insufficient in that one medical practitioner had not expressed an opinion 

regarding whether or not the complainant was clearly unfit for any work 

whatsoever, while the other had merely confirmed another’s opinion without 

conducting his own independent assessment and coming to a conclusion based 

thereon. He then set aside the employer’s decision to the effect that the 

complainant was not suffering from severe ill-health and directed that the 

complainant attend an assessment by Dr S Nayiager for an assessment as 

regards whether the complainant was “at the date of the termination of his 

employment suffering from permanent and substantial incapacity or disability, or 

whether she was unfit for any work whatsoever, and the possibility of future 

gainful employment could be disregarded”. 

 

[28] Dr Nayiager duly examined the complainant and found that “this patient has 

significant disability and will not be able to continue with his employment as a fitter 

and will also not be able to continue with any gainful employment because of 
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permanent and substantial incapacity”. Responding to the interim ruling and to Dr 

Nayiager’s assessment report, Mr Denny in a letter addressed to the then Pension 

Funds Adjudicator dated 27 March 2003 complained that Dr Nayiager’s 

assessment was not that of the complainant’s physical condition “as at the date of 

termination of the complainant’s contract of employment in 1996” but was rather 

an assessment as at January 2003. He also alerted the Pension Funds 

Adjudicator to the fact that in a telephone conversation Dr Nayiager had conceded 

that he had been unable to determine the complainant’s incapacity as at the date 

of termination of his contract of employment in 1996. 

 

[29] Of course, she would be unable to do so. How can one assess what a patient’s 

incapacity was some seven years previously without physically examining that 

patient at that time? May 1996 came and went. The complainant was during that 

period physically assessed by Dr Buchan who found him to fit the definition of 

severe ill-health in terms of rule 19(3) of the rules. Dr Carte, who was appointed 

by the employer to determine the extent of the complainant’s incapacity, did not 

physically examine the complainant but simply performed a review of Dr Buchan’s 

report and confirmed Dr Buchan’s finding, except for the finding of severe ill-

health. It is my considered view that Dr Carte was in no position, with respect, to 

find that the complainant was not permanently disabled for purposes of rule 19(3) 

at that time since he did not physically examine the man. In any event, the 

trustees erred in taking into account an incapacity categorisation that does not 

exist in the rules. Thus, even if Dr Carte’s assessment was properly made that the 

complainant was, in 1996, suffering from mild ill-health, the trustees could not 

properly act in accordance with his recommendation because mild ill-health 

incapacity is not recognised in the rules of the fund. 

 

[30] As regards that part of the definition of “severe ill-health” that requires the 

possibility of future gainful employment to be disregarded, I have this to say. In my 

view, one needs to read that requirement subject to a factor of reasonableness. 
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That done, it cannot be said that any future gainful employment would do. The 

conditions attendant upon such employment must be reasonable. In this case the 

employer turned down the complainant’s application for the alternative position of 

a safety officer and preferred to offer him the position of a store clerk which 

entailed a substantial salary reduction. That, in my view, could not have been the 

result reasonably intended by the requirement that a member applying for a 

“severe ill-health” disability benefit be incapable of future gainful employment for 

him to be considered disabled for purposes of rule 19(3)(a)(iii). 

 

[31] Ordinarily, the appropriate thing to do in the circumstance would be to remit the 

matter to the trustees for reconsideration. However, on the evidence (both in 

writing and viva voce) it is clear to me that the fund (and employer) have already 

made up their minds on the complainant’s claim.  

 

[32] In the result, the fund is ordered to pay to the complainant his full disability benefit 

in terms of rule 19(3) of the rules of the respondent fund. 

  

DATED at Cape Town this 25th day of August 2004. 

 

 

 

_________________________________ 

Vuyani Ngalwana 
Pension Funds Adjudicator 

 

Complainant represented himself 

Respondent’s attorneys: Deneys Reitz Attorneys 
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