
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO.:PFA/KZN/362/99/LS 
In the complaint between: 
 
 
R Pather                                      Complainant 
 
 
and  
 
 
Tongaat-Hulett Pension Fund First respondent 
 
 
Tongaat-Hulett Sugar Limited Second respondent 
 
 
 
FINAL DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 

ACT, 24 OF 1956 (“the Act”) 
 
 
[1] This is a complaint concerning the calculation of the ill-health benefit received by 

the complainant on his withdrawal from the fund.  

 

[2] The complainant commenced employment with Tongaat-Hulett Sugar Limited (“the 

employer”) in September 1990 and became a member of the Tongaat-Hulett 

Pension Fund (“the fund”) on 1 October 1990.  On 29 April 1994 the complainant’s 

services were terminated whereupon the fund paid him a withdrawal benefit of 

R4302.63. However, he successfully challenged his dismissal at the Commission 

for Conciliation Mediation and Arbitration (CCMA) and was re-instated with effect 

from 29 April 1994. In April 1995 he was diagnosed with Paranoid Schizophrenia 

which rendered him incapable of performing his duties. He was then put on ill-

health retirement. Rule 29 governs ill-health benefits and reads: 
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 “Ill-health retirement 

 

If a member who has not attained the pensionable age is retired from the service by his 

employer because the employer has decided, after taking medical advice at the expense of 

the employer, that he is incapable of efficiently discharging his duties or alternative duties in 

the service through infirmity of mind or body not caused deliberately by his own fault, he shall 

be entitled as from the date of his retirement and subject to the provisions of Rule 16, to a 

pension equal to the pension to which he would have been entitled if he had remained in the 

service and paid contributions to the pensionable age and his pensionable emoluments had 

remained unchanged.” 

 

 Rule 16 referred to reads: 

 

“Medical Examination 

 

(1) Every person becoming a member in terms of Rule 13 (3) shall within thirty days of 

becoming a member be medically examined at the expense of his employer by a 

medical practitioner approved by the Trustees. At the medical examination the 

member shall make a declaration of health on a form prescribed by the Trustees and 

the medical examiner shall complete a report on his examination on a form 

prescribed by the Trustees. If the Trustees find that his health is unsatisfactory, they 

shall notify him in writing that his membership is subject to the conditions, which may 

be relaxed at a later date, that – 
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(a) if before attaining the pensionable age he is retired from the service in 

terms of rule 29 as a result of an illness that, in the opinion of the Trustees, 

is or is the result of the illness or condition that caused them to find his 

health unsatisfactory, his benefits shall not be as provided in that rule, but 

shall be such smaller benefit as the Trustees, after consulting the actuary, 

determine, but not less in value than twice his total contributions; and 

 

(b) if he dies in the service from an illness that, in the opinion of the Trustees, is 

or is the result of the illness or condition that caused them to find his health 

unsatisfactory, leaving an eligible widow or eligible widower or eligible 

children or dependants, the benefit shall not be as provided in Rule 31, but 

shall be such smaller benefits as the Trustees, after consulting the actuary, 

determine, but not less in value than twice his total contributions. 

 

(2) If a member makes a false declaration or knowingly fails to disclose when being 

medically examined that he has suffered or is suffering from an illness or condition 

that would cause the Trustees to give the notice specified, the benefit payable if he 

is retired from the service in terms of Rule 29, or if he dies in the service, shall be 

determined in accordance with section (1).” 

 

[3] In terms of rule 16(1), every person is required to make a declaration of health at a 

medical examination within 30 days of becoming a member. If a member’s health 

proves to be ‘unsatisfactory’, a lesser benefit as determined by the trustees, after 

consulting the actuary, is payable on ill-health retirement. In terms of rule 16(2), if a 

member fails to disclose such illness or condition at the time he becomes a 

member, the lesser benefit is also payable. 
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[4] According to the respondents, on ‘rejoining’ the fund in May 1994, the complainant 

failed to disclose that he was suffering from a mental illness at the time. For this 

reason, on his retirement in May 1995, the fund paid the complainant the lesser 

benefit pursuant to rule 16(2), a benefit of R11998 which was calculated on the 

basis of contributory service from May 1994 to May 1995.  

 

[5] The complaint is firstly that since the complainant was reinstated, he did not have a 

break in service and therefore his ill-health benefit ought to have been calculated 

on the basis of contributory service from October 1990 when he first joined the fund 

to May 1995. Secondly the complainant contends that the fund erred in paying him 

the lesser benefit in terms of rule 16(1). He contends that he is entitled to the 

greater ill-health retirement benefit in terms of rule 29, a benefit equal to a pension 

to which he would have been entitled had he remained in service and paid 

contributions until attaining the pensionable age.  

 

[6] On 18 November 2002, my predecessor, John Murphy, handed down a preliminary 

ruling in this matter. He referred to the decision in Steel Engineering & Allied 

Workers Union Trident Steel (1986) 7 ILJ 418 (IC) wherein it was held that the 

effect of reinstatement is that the employment relationship continues despite the 

employer’s attempt to terminate it. On this basis, he found that, on reinstatement, 

the complainant did not become a new member but continued, uninterrupted, his 

membership of the fund which had commenced in October 1990. Therefore the 
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benefit ought to have been calculated from that date. Regarding the applicability of 

rule 16(1), Mr Murphy held that since the complainant had not become a new 

member in May 1994, rule 16(1) had no application. (Rule 16(1) only applies to a 

person on becoming a member). On this basis, Mr Murphy concluded that the 

complainant was entitled to the ill-health benefit in terms of rule 29 on the basis of 

unbroken service from October 1990 to May 1995 less any benefits already paid to 

him. A rule nisi was issued calling upon the respondents to show cause why the 

fund should not be ordered to pay the complainant the ill-health retirement benefit 

in terms rule 29. 

 

[7] In their response to the preliminary ruling, the respondents raised a point in limine 

that the complaint related to a debt as defined in the Prescription Act of 1969 and 

that such debt had been extinguished by prescription in terms of section 11(d) of 

that Act.  

 

[8] In a second interim ruling dated 21 January 2003, Mr Murphy analyzed the 

Prescription Act and the relevant case law. A second rule nisi was then issued 

calling upon the complainant to show cause why the complaint should not be 

dismissed on the grounds that the claim had prescribed in terms of the Prescription 

Act. 

 

[9] The complainant responded to the second interim ruling contending that, contrary 

to Mr Murphy’s finding, the claim had not in fact prescribed. He relied on 13(1) of 
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the Prescription Act which provides that where a person is insane prescription shall 

not be completed before a year has elapsed after the day of recovery from the 

mental illness.  

 

[10] Mr Murphy resigned from office on 31 May 2003. From 1 June 2003 to 16 March 

2004, the Office of the Pension Funds Adjudicator was without an adjudicator and 

the matter thus awaited consideration by me since only the adjudicator may 

dispose of complaints in terms of chapter VA of the Act. I have since had the 

opportunity to investigate the matter. My final ruling is set out below. 

 

Prescription 

 

[11] In Nyayeni v Illovo Sugar Pension Fund & Another [2004] 11 BPLR 6249 (PFA), the 

issue of the application of provisions of the Prescription Act in proceedings before 

this tribunal was considered at length. At paragraphs 16-19 the following appears: 

 

“16. Chapter III of the Prescription Act applies to claims or legal proceedings instituted for the 

recovery of a debt. Where the claim or legal process is intended to achieve relief other than 

a recovery of a debt then chapter III of the Prescription Act can surely not apply. 

 

17. The concept of “debt” in the context of the Prescription Act has been given a wide and 

general meaning. It embraces not only debts sounding in money but also rights of action for 

enforcement of obligations flowing from a particular right (Evins v Shield Insurance 

Company Ltd 1979 (3) SA 1136 (W) at 1141F-G; HMBMP Properties (Pty) Ltd v King 1981 

(1) SA 906 (N) at 909A-C; ESCOM v Stewarts and Lloyds of South Africa (Pty) Ltd 1981 (3) 
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SA 340 (A) at 344E-F; CGU Insurance Ltd v Rumdel Construction (Pty) Ltd 2004 (2) SA 622 

(SCA)). 

 

18. However, notwithstanding its wide ambit as judicially interpreted, the concept of a debt is not 

synonymous with that of a complaint as defined in the Pension Funds Act. A complaint as 

defined covers a wider spectrum than a debt. It may well be that in some circumstances a 

complaint may involve the recovery of a debt. But that does not alter the character of a 

complaint as defined. From its very definition, it is clear that the jurisdiction of the adjudicator 

is not limited to claims designed for the recovery of a debt. It extends to the determination of 

matters relating to the administration of pension funds, including decisions on the investment 

of pension fund monies, or the application of pension fund rules, or disputes of fact or law 

relating to pension funds. The appropriate orders which the adjudicator is entitled to make 

would inevitably include declaratory orders, prohibitory interdicts or determinations of law or 

fact which may not necessarily entail the recovery of a debt or payment of money or the 

performance of an obligation. It is conceivable that in making a determination the adjudicator 

may make an order which entails payment of money or fulfillment of an obligation, thus 

relating to the recovery of a debt. But that in itself does not mean that the provisions of 

chapter III of the Prescription Act apply. 

 

19. I say so because section1 of the Act defines a complaint without making a distinction 

between complaints that involve the recovery of a debt, on the one hand, and those that do 

not, on the other. It would be anomalous if such a distinction were imputed and the 

adjudicator entitled only to extend the three year period in regard to complaints that do not 

involve the recovery of a debt but not entitled to do so in regard to complaints that do. Such 

a result could never have been intended by the legislature. Moreover, section 30I creates a 

just power. It provides for statutory machinery deliberately designed by the legislature for the 

resolution of a wide variety of issues relating to pension funds in a just and expeditious 

manner. When the legislature devised the scheme described in chapter VA of the Act it was 



 8
mindful of the Prescription Act, including chapter III thereof. It nonetheless elected to include 

in chapter VA the provisions of section 30I which, although regulating similar issues, are 

materially different from the provisions of chapter III of the Prescription Act. It would, in my 

view, make nonsense of section 30I(3) if the legislature had intended at the same time that 

chapter III of the Prescription Act should apply to chapter VA proceedings. In any event, 

section 16(1) of Chapter III of the Prescription Act sets out the scope of application of the 

Act as follows:   

 

“Subject to the provisions of subsection (2) (b), the provisions of this chapter shall, 

save insofar as they are inconsistent with the provisions of any Act of Parliament 

which prescribes a specified period within which a claim is to be made or an action 

is to be instituted in respect of the recovery of a debt or imposes a condition on the 

institution of an action for the recovery of a debt, apply to any debt arising after the 

commencement of this Act.”” 

 

[12] Thus, to the considerable extent that the provisions of section 30I of the Act are 

inconsistent with the provisions of chapter III of the Prescription Act, the Pension 

Funds Act must hold sway.  

 

[13] In the result, I am of the view that the provisions of chapter III of the Prescription 

Act were never intended to apply to proceedings before the adjudicator under 

chapter VA of the Pension Funds Act. The respondents’ point in limine that the 

complainant’s claim has prescribed is thus dismissed.  
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Time barring 

 

[14] The fund has raised a second point in limine that the complaint is time-barred in 

terms of section 30I of the Pension Funds Act.  Section 30I reads as follows: 

 

“(1) The Adjudicator shall not investigate a complaint if the act or omission to which it 

relates occurred more than three years before the date on which the complaint is 

received by him or her in writing. 

 

(2) If the complainant was unaware of the occurrence of the act or omission contemplated 

in subsection (1), the period of three years shall commence on the date on which the 

complainant became aware or ought reasonably to have become aware of such 

occurrence, whichever occurs first. 

 

(3) The Adjudicator may on good cause shown or of his or her own motion - 

(a)  either before or after expiry of any period prescribed by this Chapter, extend 

such period; 

(b) condone non-compliance with any time limit prescribed by this Chapter.” 

 

[15] The complainant went on ill-health retirement in May 1995 and in a letter dated 31 

May 1995 from the fund addressed to the complainant, he was advised that the 

fund would pay him a lump sum ill-health retirement benefit based on service from 

29 April 1994, the date of reinstatement. It is this act to which the complaint relates. 

The complainant lodged his complaint with my office on 22 November 1999. 

Therefore the act or omission to which the complaint relates occurred more than 
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three years before the date on which the complaint was lodged. Therefore in 

terms of section 30I(1) it is time-barred. 

 

[16] The enquiry does not end there, however. Section 30I(3) gives the adjudicator a 

discretion to extend the three-year limit or to condone the non-compliance therewith 

on good cause shown.  Whether good cause exists is determined by an examination 

of various factors including the length of the delay, the explanation therefor and the 

prospects of success on the merits. 

 

[17] The complaint ought to have been lodged within three years of the letter of 31 May 

1995, that is, by the latest on 31 May 1998. The complainant lodged his complaint 

with my office on 7 May 1999. The delay of some 11 months is not inordinately long 

especially considering the nature of the complainant’s illness. The complainant 

states that the reason for the delay is that he was mentally unfit to lodge his 

complaint earlier. It appears from the medical reports submitted by him that he was 

severely mentally ill in the period under consideration.  

 

[18] The merits of the complaint would also appear to favour the complainant at this 

stage. In the first interim ruling my predecessor found in favour of the complainant 

on the basis that the legal consequences of his reinstatement were that he had 

unbroken service from 1 October 1990 when he commenced employment with the 

second respondent and simultaneously joined the fund. With respect I agree. The 

respondents refute this finding by arguing that the agreement of reinstatement 
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between the employer and the complainant is not binding on the fund and 

therefore such is irrelevant for the purposes of calculating the benefit payable to the 

complainant in terms of the fund’s rules. I have difficulty accepting this argument as 

it loses sight of the fact that an employer/employee relationship is a requirement for 

joining or remaining a member of the fund. The reinstatement is binding on the fund 

and therefore the legal consequences of reinstatement, namely, that the 

complainant is deemed not to have been dismissed, are applicable. The 

complainant is thus entitled to the ill-health benefit without restrictions calculated 

from 1 October 1990. Therefore his prospects of success on the merits are good.  

 

[19] Having considered all the foregoing factors I consider that good cause exists to 

condone the complainant’s non-compliance with the three-year limit.   

 

Merits 

 

[20] I turn now to the merits of the complaint. In response to the findings of my 

predecessor in this regard, the respondents persist in their argument that, despite 

his re-instatement, the complainant had broken service on account of his dismissal 

on 29 April 1994 and that his ill-health benefit is calculable from the date he rejoined 

the fund in May 1994. The respondents also argue that since the complainant joined 

as a new member in May 1994, he was obliged to disclose his history of mental 

illness to the fund and that his failure to do so entitles him to the lesser benefit in 

terms of rule 16.  
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[21] The respondents contend that the fund was not a party to the settlement agreement 

concluded between the employer and the complainant at the CCMA nor did the 

agreement make any reference to pension benefits. Therefore the agreement to re-

instate the complainant is not binding on the fund and the benefit was correctly 

calculated on the basis that the complainant joined the fund in May 1994 as a new 

member.  

 

[22] I do not agree. Whether the employer re-instated the complainant pursuant to a 

court ruling or pursuant to an agreement is not relevant. Of relevance is that the 

employer in fact reinstated the complainant retrospectively with effect from the 

termination of his employment on 29 April 1994 and this brought with it certain legal 

consequences. 

 

[23] The effect of reinstatement is as set out in Consolidated Frame Cotton Corporation 

Ltd v President of the Industrial Court and others 1986 (3) SA 786 (A) at page 797: 

 

“… [reinstatement] aims at bringing about the restoration of the status quo ante the 

termination, the change in the terms or conditions of the contract of employment, of the 

introduction of the alleged unfair labour practice, as the case may be. One of the objects is 

to eliminate the disadvantage under which an employee would labour if he were obliged to 

negotiate against the background of a fait accompli. Having regard to this object, it matters 

not … that his “post” ceased to exist, or that the employer has no work available for him. 

What is contemplated is that he should be reinstated in his employment, in the sense of the 

contractual relation between master and servant.” [My italics] 
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[24] The complainant’s reinstatement therefore brought about the restoration of the 

status quo ante the termination of the complainant’s employment. The status quo 

ante in this instance was that the complainant had been in full time continuous 

employment without any break in service since 1 October 1990 and in the event of 

him becoming disabled as defined,  he would become entitled to the ill-health 

retirement benefit in terms of rule 29 based on service from that date. 

 

[25] If one were to accept the respondents’ argument that the complainant’s 

reinstatement is not binding on the fund, this would mean that the complainant 

would labour under the disadvantage of the employer’s unlawful dismissal of him (in 

that he would receive a lesser benefit) contrary to the very object of reinstatement 

as set out in the Consolidated Frame case. The legal effect of reinstatement is that 

the unlawful dismissal is deemed not to have occurred. Therefore any reliance on 

such dismissal by the fund to determine the benefit payable to the complainant is 

reliance on a contingency which never arose in law.  

 

[26] The complainant is accordingly entitled to an ill-health benefit based on unbroken 

service from October 1990 to May 1995 less any benefits already paid to him. The 

benefit payable is the unrestricted benefit in terms of rule 29. Rule 16 obliging a 

person who joins the fund to undergo a medical examination and to disclose any 

medical condition or illness had no application at the time of the complainant’s 

reinstatement as it applies only to a person on becoming a member. The 
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complainant did not become a new member on reinstatement as explained. His 

membership of the fund commenced on 1 October 1990 at which time he had no 

mental illness to disclose.  

 

[27] I accordingly make the following order: 

 

The first respondent is ordered to pay the complainant, within six weeks of the 

date of this determination, the ill-health retirement benefit in terms of rule 29 

of the first respondent’s rules calculated on the basis of contributory service 

from 1 October 1990 to 31 May 1995, less the benefits already paid to him, 

together with interest on the difference at the rate prescribed by section 1(2) 

of the Prescribed Rate of Interest Act from 31 May 1995 to date of final 

payment. 

 

DATED at CAPE TOWN this 11th day of February 2005. 

 

 

.................................................………… 

VUYANI NGLAWANA 

PENSION FUNDS ADJUDICATOR 

 

Complainant represented by Millar & Reardon Attorneys 

First respondent represented by Shepstone & Wylie 

Second respondent – unrepresented 

 

Section 30M filing: High Court  
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