
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO: PFA/WE/3009/01/LS 

In the complaint between:        

 

Mogamat Natheem Kamaldien Complainant 
 

and  

 

Telkom Retirement Fund First Respondent 
Sanlam Life Insurance Limited Second Respondent 
  
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 
OF 1956  

 
 

Introduction 
 

[1] This matter concerns the repudiation by the Telkom Retirement Fund of a 

disability claim by the complainant, Mr Kamaldien. It demonstrates, in my view, 

an abdication by pension fund trustees of their duties towards the members of 

the fund. It is clear from the facts of this case that the trustees indulged in a 

ventriloquist’s display where the administrators of the fund, Sanlam Life 

Insurance Limited (“Sanlam”), were pulling the strings. This is borne out not only 

by the letter of response dated 6 August 2001 from the principal officer of the 

fund and a subsequent letter dated 11 September 2002 from the same principal 

officer; it is also borne out by the submissions made by Mr Klopper at the 

hearing of this matter on 28 May 2004. 
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The parties 
 
[2] The complainant is Mogamat Natheem Kamaldien, an adult male of 12 

Hamstead Road, Claremont. 

 

[3] The first respondent is the Telkom Retirement Fund. Its registered offices’ 

address is given in the rules as Telkom Towers North, 152 Proes Street, 

Pretoria. It is a pension fund registered in terms of the Pension Funds Act, 24 

of 1956. 

 

[4] The second respondent is Sanlam Life Insurance Limited. Sanlam is, or was 

at all material times the administrator of the fund. Its registered address is 

given as 2 Strand Street, Bellville. 

 

The facts 
 
[5] The complainant commenced employment with Telkom as a technician on 3 

January 1985. Upon his appointment he also became a member of the Telkom 

Retirement Fund. On 26 August 1997 he was involved in a motor vehicle 

accident which resulted in him sustaining a serious back injury. He was 

booked off work for a period of approximately three months and returned to 

work towards the end of November 1997. About three months later, he alleges 

that he experienced a relapse with symptoms of severe back pain as a result 

of which he was forced to take leave and was subsequently booked of work 

indefinitely. During September 1998 he submitted a disability claim following 

which he was referred to a Dr Snyman for physical examination. Dr Snyman’s 

conclusion was that, with the natural history of back pain being towards 

recovery, especially in such a young person (he was 34 years old at that time), 

it is unlikely that the Telkom Retirement Fund medical panel would find Mr 

Kamaldien eligible for a permanent disability benefit. It is, however, not clear 
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how he arrived at this conclusion in his half page report. After all, he does say 

that the complainant’s back pain “prevents him from working”. 

  

[6] On 28 January 1999, the complainant consulted an orthopaedic surgeon, Dr R 

Marks. In a ten page report, Dr Marks says that the complainant cannot 

tolerate prolonged sitting, that his employer had proposed that he be medically 

boarded, that all his spinal movements were limited to about 30% of normal 

and were performed very carefully, that his disability on the modified or 

Oswestry scale is 60%, (where 0% is normal and 100% is totally disabled), 

that he is unfit to perform duties which involve stooping or lifting, that the 

degree of his pain and discomfort is such that it would reduce performance 

and adversely affect his quality of life at work, that his disability is of such a 

degree that he qualifies for medical boarding, that he has been in pain 

continually since the accident and is extremely dependant on medication, and 

that a life long significant disability is expected. 

 

[7] Armed with this medical report and in September 1999, the complainant 

lodged a further disability claim. A response came from Sanlam directed to 

Telkom SA Limited and dated 15 September 1999 in which Sanlam repudiates 

the complainant’s claim in the following words:  

 
“On the strength of the information in the claim documents, we are of the opinion that Mr 

Kamaldien is not permanently disabled as stipulated in the rules of the fund. He should 

be able to do a light physical and sedentary work, where he can sit, stand and work 

intermittently. According to his job description, he will be able to do his current work.” 

 

[8] In the light of Dr Marks’ report, it is, in my view, not clear how Sanlam could 

possibly have arrived at this conclusion. 

 

[9] In September 2000, the complainant lodged a third disability claim. Sanlam’s 

response dated 22 September 2000, again directed at Telkom SA Limited was 

brief. It said:  
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“We refer to our fax of 15 September 1999. We received a medical report from Dr 

Marks, orthopaedic surgeon. 

 

On the strength of the information of the new medical report we are still of the opinion 

that Mr Kamaldien is not totally and permanently disabled as stipulated in the rules of 

the fund and we abide by our previous decision.” 
 

[10] On 27 October 2000, the complainant was advised by Telkom SA Limited that 

“due to an Incapacity Enquiry (ill-health)” his services have been terminated 

with effect from 18 October 2000. 

 

[11] On 18 December 2000 and in terms of section 30A(1) of the Pension Funds 

Act, the complainant lodged a complaint with Sanlam. When no response had 

been received from either Sanlam or Telkom Retirement Fund by 7 June 2001 

the complainant lodged this complaint. 

 

The interim ruling 
 

[12] In a comprehensive ruling, in which all the medical reports and relevant 

correspondences from the respective parties were considered, Prof Murphy 

came to the conclusion that there was no evidence that the trustees of the 

fund had applied their mind to the issue of whether or not the complainant was 

disabled in terms of the definition of that condition in the Telkom Retirement 

Fund rules. In paragraph 32 of the interim ruling, the following appears:  

 
“Since the trustees do not appear to have taken into account the relevant considerations 

set out above and have fettered their discretion by repeatedly accepting without 

questioning the assessment by Sanlam, they have not properly exercised their 

discretion in making their decision to deny the disability benefit. Referring the matter 

back to the fund would result in an undue delay to the prejudice of the complainant, at 

odds with section 30D of the Pension Funds Act,  which states that “the main object of 

the Adjudicator shall be to dispose of complaints lodged…in a procedurally fair, 
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economical and expeditious manner”… Furthermore as the fund has already exhibited a 

lack of competence in evaluating the evidence, having provided no reasons for its 

decisions, or even any record of its decisions, I am justified in substituting my decision 

for that of the trustees”. 

 

[13] Prof Murphy then proceeded to issue a rule nisi calling upon the parties to 

show cause within 14 days of his interim ruling why the decision taken by 

Telkom Retirement Fund repudiating the complainant’s claim for a disability 

benefit in terms of rule 6.3(1) should not be set aside, and why the Telkom 

Retirement Fund should not be ordered to pay the complainant a disability 

benefit provided for in that rule, together with interest calculated from 22 

September 2000 to the date of final payment at the rate prescribed in terms of 

a judgement debt pursuant to section 2 of the Prescribed Rate of Interest Act, 

1975. 

 

Determination and reasons 
 

[14] There is no doubt that the trustees of the Telkom Retirement Fund did not 

apply their minds to the complainant’s disability claim. In terms of the rules of 

the fund “permanent disability” is defined as:  

 
“Disability of a MEMBER resulting from an accident, illness or disorder which is not 

attributable to intentional self-inflicted injury and which prevents the MEMBER totally 

and permanently from following his own profession or any other profession for which he 

is reasonably qualified in terms of his education, training and experience,…. The 

TRUSTEES will decide in their own discretion whether a MEMBER is PERMANENTLY 

DISABLED for purposes of the RULES.” 

 

[15] The trustees did not in their own discretion decide whether the complainant is 

permanently disabled for purposes of the rules. They left that for the 

determination of Sanlam, the administrator of the fund, thereby abdicating their 

duty to exercise their discretion. The conduct of the trustees in this case falls 

far short of the required standard. In a letter dated 6 August 2001 in which the 
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fund responds to the complaint, the principal officer gives the basis of the 

repudiation of the complainant’s disability claim as being that,  

 
“Sanlam informed the board of trustees that based on the medical evidence at Sanlam’s 

disposal, Sanlam was of the opinion that Mr Kamaldien was not permanently disabled 

as stipulated in the rules of the fund. Sanlam further confirmed that according to the 

medical evidence supplied Mr Kamaldien was able to do light physical and sedentary 

work where he can sit, stand and walk intermittently.  

 

Based upon the advice obtained from Sanlam, the board of trustees in the exercise of its 

discretion, decided to agree with the advice received and therefore the application for 

disability benefits was declined.” 

 

[16] Again, in a letter dated 11 September 2002 in response to the interim ruling 

the principal officer of the fund says the following:  

 
“As indicated in my letter dated 6 August 2001, the board of trustees appointed Sanlam 

to assess medical disability applications on behalf of the Telkom Retirement Fund. We 

thus fully agree with the contents of their letter dated 6 September 2002 regarding Mr 

Kamaldien’s complaint. Based on Sanlam’s comments we have duly considered the 

matter and I wish to inform you that we stand by our decision not to pay disability 

benefits to Mr Kamaldien due to the following reasons: 

 
• 

• …”” 

Mr Kamaldien has no claim as he was not found permanently disabled by 

Sanlam. 

 

[17]  The letter of 6 September 2002 to which the principal officer refers is a letter 

drafted by a legal advisor at Sanlam in response to Prof Murphy’s interim 

ruling. Its purpose is to bring to the attention of Prof Murphy certain additional 

medical reports which the legal advisor alleges “cast a somewhat different light 

on the matter”. I deal with these reports later. Suffice to say at this stage that 

they do nothing of the sort. 
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[18] At the hearing of the matter on 28 May 2004 I asked Mr Klopper representing 

the Retirement Fund whether the trustees of the fund blindly followed the 

advice of Sanlam or they applied their minds and came to an independent 

decision. His answer, ultimately, was that the trustees did not apply their minds 

to the application. His reason for saying so, as he pointed out at the hearing, 

was that the medical reports considered by Sanlam were not forwarded to the 

trustees by Sanlam. So, they did not have the source documents from which 

Sanlam reached its conclusion to repudiate the complainant’s claim. In 

addition, he could not produce a copy of the minutes of a trustee meeting 

where the complainant’s application was considered. I then adjourned the 

matter and asked Mr Klopper to have a copy of those minutes forwarded to 

me. A response came a week later (on 2 June 2004) from the principal officer 

saying, “I unfortunately, have to inform you that a copy of these minutes could 

not be traced.” A copy of the minutes of the incapacity hearing conducted by 

the employer and pursuant to which the complainant was dismissed in October 

2000 could also not be produced.  

 

[19] In a letter dated 31 January 2003, Mr Klopper submitted that there were a 

number of reports that were not before the Pension Funds Adjudicator at the 

time of his interim ruling, and which would cast a somewhat different light on 

the conclusions made in the interim ruling. The reports to which he referred 

where those of Dr SA Parker dated 13 March 1998, the report of Dr JH Crosier 

dated 2 August 1999, the report of Dr Snyman dated 17 October 2000 and the 

report of the Work Assessment Unit dated 25 November 2002. Mr Klopper 

persisted in this argument at the hearing of this matter on 28 May 2004. 

 

[20] It is my considered view that once it is found that the trustees of the Telkom 

Retirement Fund failed to perform their fiduciary duties with due care, diligence 

and good faith in failing to apply their minds independently to the disability 

claim of the complainant, and satisfied myself that it would serve no purpose 

remitting the matter to them for further consideration in light of their conduct to 



  Page 8

date, that is the end of the matter. I would then substitute my decision for that 

of the trustees. After all, Mr Klopper conceded at the hearing of the matter that 

I do have the power to do so on the facts of this case. Nevertheless, for the 

sake of completeness, I propose exploring Mr Klopper's argument that the four 

reports that were not before Prof Murphy at the time of the delivery of the 

interim ruling “cast a different light” on the complainant’s condition. 

 

Dr Parker’s report dated 13 March 1998 

 

[21] Dr Parker conducted a physical examination on the complainant on 10 March 

1998. He came to the conclusion that the complainant had early degenerate 

disease of his lumber spine and needs to take a great deal of care with his 

back. He also strongly advised him to seek employment where he does a 

sedentary job from what he was currently doing, namely, Telkom Technician. 

His conclusion was that the complainant needs to take great care with his back 

because of the premature degenerative process going on. 

 

[22] This report relates to the first disability claim that the complainant lodged in 

September 1998 and not to the application lodged in September 2000. It is the 

latter that is the subject matter of this complaint and so Dr Parker’s report of 

March 1998 would seem irrelevant. Nevertheless, I shall have full regard to it 

for purposes of this determination. 

 

Dr Crosier’s report dated 2 August 1999 

 
[23] Dr Crosier, an orthopaedic surgeon, examined the complainant on 17 July 

1999. Again, it would seem that this report relates to the first application for 

disability than the application which is the subject matter of this complaint. 

Nevertheless, Dr Crosier’s prognosis, far from casting a different light on the 

reports that were before Prof Murphy at the time of the interim ruling, suggests 

that the complainant’s condition may be permanent. He says “his disc 
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degeneration and annular tiers are permanent, and cannot be returned to 

normal with medication, manipulation, or surgery. In my opinion, he will always 

have some element of lower back pain.” He also says that the complainant has 

a mechanical back pain together with restriction of movement which would 

affect his working capability at his job. His conclusion is that the  complainant 

should be able to cope with non-demanding sedentary activities. He, however 

suggests that the complainant be sent to a work assessment unit to assess 

objectively the effect of a day’s work on his pain levels. His final conclusion is 

that the degenerative disease in the complainant’s back is permanent and that 

there is no possibility of spontaneous or medically induced remission. 

 

[24] Dr Crosier’s conclusion, far from suggesting that the complainant’s condition is 

not permanent, as is suggested by Mr Klopper, at best casts doubt on the view 

that the complainant is not permanently disabled. His final conclusion certainly 

suggests that the complainant’s condition is indeed permanent.  

 

Work Assessment Unit Report dated 25 November 2002 

 
[25] After extensive tests of an occupational therapy assessment nature involving 

psycho-social assessment, functional assessment, vocational assessment, 

pain assessment, range of movement assessment, dynamic lifting strength 

assessment, etc, the occupational therapist of the Department of Health at 

Groote Schuur Hospital came to the conclusion that the complainant would not 

be able to tolerate work of a clerical nature by alternating sitting and standing 

for a full day or week; that his production and accuracy decreased to an 

unacceptable standard towards the afternoon; that he was able to work for 

approximately three and a half hours per day with some deterioration in 

productivity. The report also says that the complainant would be able to work 

for half-day. However, the unit is quick to point out that the circumstances at 

the unit and at home are ideal and that he was allowed to alternate sitting and 

standing as needed and was not pressurised to complete tasks that needed to 
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be done in a seated position within a specific period of time. Mr Klopper 

conceded at the hearing that the conditions under which the assessments 

were done were more favourable than those that the complainant would have 

to work under at the work place. 

 

Dr Snyman’s report dated 17 October 2000 

 
[26] This report did not result from a physical examination of the complainant. In 

preparing it Dr Snyman had regard to various medical reports prepared by 

inter alia Dr Crosier, Dr Parker and Ms Mohamed. The conclusion to which he 

arrives, namely, that Mr Kamaldien is able to perform an occupation other than 

his own is not borne out by the reports to which he had reference. For 

example, Ms Jamilah Mohamed, an occupational therapist who performed a 

thorough examination of the complainant on 17, 18 and 19 January 2000, 

came to the conclusion that the complainant had “very poor endurance and 

was only able to work for eleven minutes on a sedentary level before being 

told to stop”. She also said that the complainant is no longer able to compete 

in the open labour market. She recommended that Mr Kamaldien should be 

medically boarded. This means that in her view Mr Kamaldien is permanently 

and totally disabled within the definition of disability in the rules. 

 

[27] Dr Crosier’s report, to which I have already referred, does not support Dr 

Snyman’s conclusion. In fact, Dr Crosier recommended that the complainant 

be referred to the work assessment unit to determine objectively whether he is 

or is not able to perform an occupation other than his own. Dr Marks’ ten page 

report of 28 January 1999, far from suggesting that the complainant is able to 

continue performing an occupation other than his own, in fact concluded that 

life long significant disability of the complainant is expected. 

 

[28] In the result, these reports that Mr Klopper says “cast a somewhat different 

light on the matter” do nothing of the sort. In fact following the report of the 
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Work Assessment Unit, this office procured an opinion from Prof Christie QC 

on whether a member could be considered to be totally and permanently 

disabled if he could perform an occupation only part-time.  The opinion, which 

was passed on to Mr Klopper for comment and further submissions in light 

thereof, was that “the marketplace would reject the complainant and he must 

therefore be classified as totally disabled”. Neither Mr Klopper nor Sanlam or 

anyone representing the fund or the employer considered it necessary to make 

any further submissions in light of that opinion. 

 
[29] According to the complainant, at the hearing of this matter on 28 May 2004, he 

was dismissed on account of ill-health from an alternative sedentary position 

and not from his job as a technician. Mr Klopper for the Telkom Retirement 

Fund did not dispute this. Thus, the suggestion by the retirement fund that the 

complainant should be able to perform the functions of an alternative job for 

which he is reasonably qualified in terms of his education, training and 

experience, appears to be rather disingenuous.  He was already in that 

alternative job when his services were terminated “due to an Incapacity 

Enquiry (ill-health)”. 

 

[30] In a letter dated 31 January 2003 in response to the interim ruling and the 

Work Assessment Unit’s report, Mr Klopper raised three other grounds on 

which the fund opposed the complaint. He persisted with these at the hearing 

although he did not press them with as much vigour as the letter would 

suggest – and rightly so. 

 

[31] The first argument is that, inasmuch as the complainant is no longer a 

member of the fund or an employee of Telkom, the fund cannot pay him a 

disability benefit in terms of Rule 6.3(1). The argument is absurd in its 

suggestion that former members who lodge complaints against the fund are 

non-suited by reason solely of having been paid a withdrawal benefit. In any 

event, the issue to which the complaint relates occurred whilst the complainant 
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was still a member of the fund. In any event, the definition of member in the 

Pension Funds Act includes a former member who has not received all the 

benefits due to him. I am satisfied, by reason of the conclusion to which I come 

in this matter, that the complainant has not received all the benefits due to him 

and so falls squarely within that definition. 

 

[32] Another argument raised by Mr Klopper is that if the fund were ordered to pay 

the complainant his disability benefit from 22 September 2000, then the 

complainant would have to pay back his withdrawal benefit which has already 

been paid to him as well as his salary for the month of October (i.e. until 18 

October 2000). But this is no bar to the payment of the disability benefit. The 

fund is the author of its own misfortune in this instance. It will have to come to 

some arrangement with the complainant as regards how he will pay back the 

withdrawal benefit. A set-off against the disability benefit would be 

impermissible under section 37A of the Pension Funds Act. As regards the 

salary issue, it has nothing to do with the payment of the disability benefit as 

he would have received a salary until that date in any event – whether he was 

dismissed on grounds of disability (which in fact was the case) or on any other 

grounds. 

 

[33] Finally, Mr Klopper, on behalf of the fund, argued that the complainant should 

have lodged an appeal against his dismissal in a labour forum or have his 

dismissal set aside so that he becomes an employee of Telkom and 

consequentially a member of the fund once again in order to bring himself 

within the provisions of Rule 6.3(1) entitling him to the benefits from the fund. I 

am satisfied that the complainant followed the correct legal channel and that it 

is not for the fund (in the absence of a specific rule to that effect) to dictate 

which forum the complainant should approach. In any event, the complaint 

before me does not relate to his dismissal but to the nature of the benefit paid 

to him by the fund. 
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Conclusion 
 
[34] In the circumstances, it is my finding, having considered all the arguments, 

correspondence and medical reports with due regard to the definition of 

disability in the rules of the Telkom Retirement Fund, that the complainant is 

indeed permanently disabled. Therefore paragraphs 34.1 and 34.2 of the 

interim ruling of 3 September 2002 are hereby confirmed. 

  

DATED at Cape Town this 21st day of July 2004. 

 

 

 

_________________________________ 

Vuyani Ngalwana 
Pension Funds Adjudicator 
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