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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  
 
 

[1] This complaint concerns the commencement date of the complainant’s disability 

pension. The complainant contends that payment of his disability pension ought to 

have commenced on 28 September 2001 whereas the fund urges 1 April 2002 as 

the commencement date.  

 

[2] In determining this matter, I have relied exclusively on the documentary evidence 

and written submissions gathered during the course of our investigation as I 

considered it unnecessary to hold a hearing for purposes thereof. 

 

The facts 

 

[3]  The complainant commenced employment with Telkom SA Limited (“the 

company”) on 1 February 1974 as a telephone technician.  As a condition of service 

he became a member of the Telkom Retirement Fund (“the fund”).  

 

[4] In or about January 1996, the complainant had to undergo an emergency operation 

in his spine. The operation was a success and he returned to work after a recovery 

period.  
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[5] Some three years later, in February 1999, the complainant began experiencing 

back problems again. After lengthy periods of absence from work the company 

decided to apply to the fund on the complainant’s behalf for a permanent disability 

benefit. On the basis of the medical evidence provided, the complainant was 

granted a temporary disability benefit for a period of 6 months from 28 March 2001 

to 27 September 2001.  

 

[6] The complainant was however still not able to return to work. On 22 October 2001 

the employer held an incapacity enquiry at which it was decided to terminate the 

complainant’s services with effect from 22 November 2001. The complainant 

referred the matter to the Commission for Conciliation Mediation and Arbitration 

(CCMA) on the basis that he had been unfairly dismissed. The matter was settled 

at the CCMA on 31 January 2002 on the basis that the company agreed to 

reinstate the complainant retrospectively with effect from the date of his dismissal.  

 

[7] On 11 February 2002 the complainant applied to the fund for a permanent disability 

benefit. The claim was admitted on 28 February 2002 and the complainant received 

payment of his first disability pension from the fund on 1 April 2002.  

 

 

Complainant’s case 

 

[8] The complainant contends that he is entitled to payment of the disability pension 

with effect from 28 September 2001. He relies on a letter dated 4 March 2002 from 

Sanlam addressed to the company wherein Sanlam states as follows: 

 
 “In our opinion the member has been totally and permanently disabled for work since 28 

September 2001…”   
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Respondent’s case 

 

[9] The fund submits that Sanlam were appointed by it to provide the trustees with 

expert advice in all disability applications. It contends that the 28 September 2001 

date referred to in Sanlam’s letter was the first day following the termination of the 

complainant’s temporary disability benefit and is of pure academic value in that it 

coincides with the termination of the complainant’s temporary disability benefit.  It 

submits further that it received notice of the complainant’s termination of service on 

4 March 2002 at which point the complainant was still in the service of the 

company. The complainant was then retired from service with his last day of duty 

being 31 March 2002. Therefore, according to the fund, the complainant is only 

entitled to payment of the disability pension with effect from 1 April 2002. 

 

Determination and reasons therefor 

 

[10] Members’ rights are derived from the rules of the fund. The relevant rule in this 

instance is rule 6.3(1) which reads: 

 
“Upon the MEMBER becoming PERMANENTLY DISABLED, the MEMBER shall retire 

from SERVICE and become entitled, from the time of his PERMANENT DISABLEMENT, 

to a PENSION equal to 60% of his PENSIONABLE EMOLUMENTS or a pension secured 

by his MEMBER’S SHARE based on a conversion factor as decided by the TRUSTEES 

acting on the advice of the ACTUARY, whichever is the greater.” [Emphasis added] 

 

[11] With reference to the italicized portion of rule 6.3(1) a member becomes entitled to 

the disability pension from the time of his permanent disablement. Therefore the 

sole question for determination is from what date the complainant become 

permanently disabled.  The date of termination of employment is not a relevant 

consideration in this context on the facts of this case.  
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[12] I do not agree that the aforementioned letter dated 4 March 2002 from Sanlam is of 

pure academic value. It is significant that Sanlam sent the letter after consideration 

of all the medical evidence including a medical report requested from the 

complainant at the time of his second application for permanent disability in 

February 2002. In the absence of any evidence to the contrary, one must accept 

that the statement was made because Sanlam honestly held the view that the 

complainant had became totally and permanently disabled with effect from 28 

September 2001.  There is no indication that, in the exercise of their discretion as 

regards the complainant’s permanent disability, the trustees disagreed with Sanlam 

on this issue. The evidence certainly leaves no room for a different finding. 

 

[13] The probabilities are furthermore that the complainant became permanently 

disabled on 28 September 2001 rather than the 1 April 2002. After being declared 

temporarily disabled the complainant never returned to work. It is highly unlikely 

that after being temporarily disabled for a period of 6 months the complainant 

miraculously recovered, only to become permanently disabled some 6 months later 

on 1 April 2002.  Rather the probabilities are that the complainant became 

permanently disabled around the time that his temporary disability pension ceased 

on 27 September 2001 as per Sanlam’s letter of 4 March 2002. 

 

[14]  If anything, it is the 1 April 2002 date upon which the fund seeks to rely which is of 

pure academic value.  The complainant had been dismissed in November 2002.  

The only way for him to pursue a disability application was to first obtain an order of 

reinstatement from the CCMA. This delayed things by some 5 months.  However in 

terms of the rules, commencement of the disability pension is not ascertainable with 

reference to finalization of the disability application. As stated, it is dependent solely 

on what date the member in fact and on the evidence became totally and 

permanently disabled as defined. 
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[15] In the result I am satisfied that the complainant is entitled to payment of the 

disability pension in terms of rule 6.3(1) with effect from 28 September 2001.  

 

[16] My order is as follows: 

 

The first respondent is directed to pay the complainant within six weeks of 

the date of the determination the benefit in terms of rule 6.3(1) of its rules 

for the period 28 September 2001 to 31 March 2002 together with interest 

thereon at the rate prescribed by the Prescribed Rate of Interest Act 55 of 

1975 from 28 September 2001 to date of final payment.  

 

DATED AT CAPE TOWN THIS 11th DAY OF FEBRUARY 2005. 

 

 

 

_________________________________ 

VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 

 

Complainant - unrepresented 

First Respondent - unrepresented 

Second Respondent – unrepresented 

 

 

Section 30M filing: Magistrates’ Court  

 

 


	IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR
	VUYANI NGALWANA

