
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

(HELD IN CAPE TOWN) 

 

     CASE NO: PFA/EC/1922/2004/SG 

 

In the complaint between: 

A M MAHLATHI                                                                            Complainant 

 

and 

 

METROPOLITAN PRESERVATION PROVIDENT FUND            Respondent 

______________________________________________________________ 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS  

    ACT OF 1956 (“the Act”) 

______________________________________________________________ 

 

Introduction 

 

[1] This complaint concerns whether the complainant’s deduction of some 

R5 600 from his withdrawal benefit of R126 228,53 (the balance of 

which was then transferred to the Metropolitan Preservation Provident 

fund (“the preservation fund”) pursuant to the rules of the Metropolitan 

Staff Retirement fund (“the Staff fund”)) upon his withdrawal from the 

Staff fund constitutes a “first and final withdrawal benefit” from the 

preservation fund for purposes of the South African Revenue Service’s 
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Practice Note RF 1/98, read together with the rules of the preservation 

fund at the relevant time. 

 

 

Factual background 

 

[2] The complainant was employed by Metropolitan Life Ltd (“the 

employer”) from 1 May 1987 and became a member of the Staff fund. 

He withdrew from the fund on 30 April 2000. At the time of his 

withdrawal the rules of the Staff fund required the withdrawal benefit to 

be transferred to a preservation fund. The total amount of his benefit 

was R126 228, 53. Some R5 600 of that amount was deducted from 

his benefit at his request and the balance transferred to the 

preservation fund. 

 

[3] In an undated letter to the preservation fund he requested a further 

cash withdrawal of R14 000 from his benefit. In a letter dated 16 July 

2001 the preservation fund advised that it was unable to accede to his 

request. Although his letter in which he made a request for further 

withdrawal is undated, it seems to me that it was received by the 

preservation fund on or before 16 July 2001. I say so because the 

preservation fund responded in a letter dated 16 July 2001. 
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Complaint 

 

[4] The complainant is dissatisfied with the decision of the preservation 

fund not to accede to his request. He requests this tribunal to intervene 

and order the fund to pay him the amount of R14 000.  

 

 

Response 

 

[5] Two arguments were advanced by the fund to justify its decision not to 

accede to the complainant’s request. Firstly, it contends that it has 

been accorded the status of a preservation fund by the South African 

Revenue Services. In line with its approved tax status by the Receiver 

of Revenue, the rules of the preservation fund allow for a once-off 

withdrawal before the retirement date. To support this argument, the 

fund relies on paragraph 5 of the South African Revenue Services 

Practice Note RF 1/98 which provides that any amount deducted from 

the member’s translocation benefit constitutes the first and final 

withdrawal. It contends that the amount deducted from his withdrawal 

benefit upon his withdrawal from the Staff fund in 2000 constitutes the 

first and final withdrawal, and that a further withdrawal may result in the 

fund losing its approved tax status. 

 

[6] The second argument is that in terms of Rule 8.1.2, the employer has a 

right to impose a restriction on any cash withdrawal.  
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Determination and reasons therefor 

 

[7] I now turn to the fund’s first argument. The rule of the preservation fund 

governing the withdrawal of benefits at the time the complainant made 

the request in question provides: 

 

“RULE 8 – WITHDRAWAL OF BENEFIT 

  Withdrawal benefit 

 

If a Member decides to withdraw from the Fund before his/her 

NORMAL RETIREMENT DATE, the following benefit shall be 

available to him/her: 

 

A refund of the amount in the MEMBER’S INDIVIDUAL ACCOUNT as 

at the date of withdrawal 

 

provided that 

 

8.1.1 if the MEMBER so chooses, a portion of the amount in the 

MEMBER’S INDIVIDUAL ACCOUNT (such portion being at 

the discretion of the MEMBER) may instead be refunded, in 

which event the remaining balance of his/her INDIVIDUAL 

ACCOUNT shall be made paid-up in the FUND and no further 

withdrawal shall be permitted, and 
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8.1.2 the EMPLOYER reserves the right to impose a prohibition on 

any cash withdrawal in respect of any of its MEMBERS.” 

 

[8] Section 13 of the Act provides that the rules of a registered fund are 

binding on the fund and members, shareholders and officers and on 

any person who claims under the rules. This principle is the corner-

stone of Pensions Law (see Tek Corporation Provident Fund and 

Others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28] and also 

Mostert NO v Old Mutual Life Assurance Company (SA) Ltd [2000] 8 

BPLR 2307 (SCA) at paragraph [30] where the rules of the fund were 

said to be its constitution). At the time the complainant made the 

request (that is, on or before 16 July 2001) there was no rule of the 

preservation fund providing that the amount deducted from the 

withdrawal benefit constitutes the “first and final” withdrawal for 

purposes of the Practice Note. 

 

[9] The fund’s reliance on the Practice Note is in my view misplaced 

because it is neither a rule of the fund nor was it incorporated by 

reference in the rules of the fund at the time of the request and 

response from the fund in July 2001. Therein lies the distinction 

between the facts of this case and those in Wyness v Protektor 

Preservation Pension Fund [2004] 4 BPLR 5649 (PFA). In Wyness the 

rules of the fund specifically made withdrawal “subject to the 

requirements issued by the REVENUE AUTHORITY from time to time”. 

What is more, the rules of the fund in that case expressly forbade 

subsequent cash withdrawals where a partial withdrawal had 
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previously been made therefrom. Not so rule 8.1.1, however (on which 

the fund – correctly in my view – does not seek to rely) in part because 

the R5 600 already deducted did not come from the “MEMBER’S 

INDIVIDUAL ACCOUNT” in the preservation fund but was a portion of 

the withdrawal benefit before the transfer amount made its way to the 

preservation fund. 

 

[10] On its own, the Practice Note cannot be a bar to the complainant’s 

request for a cash withdrawal on the facts of this case in the absence 

of an attendant rule provision to that effect. The rules are King and 

nothing for which no provision is made therein can lawfully be done by 

the trustees of the fund. All the Practice Note does is merely set out the 

requirements to be complied with by the fund for its approved tax 

status. It does not affect the fund’s obligations (as set out in the rules) 

to the member. 

 

[11] The rules of the preservation fund were subsequently amended and 

registered by the Registrar on 21 August 2001. The amended rule 

specifically provides that the member is only permitted to make a single 

withdrawal from the fund. The rule incorporates the Practice Note by 

reference when it says: 

 

“A MEMBER will be permitted to effect a once-off withdrawal from the 

FUND before his/her NORMAL RETIREMENT DATE, provided that 

such once-off withdrawal is in accordance with the practice and 

General Notes issued by the Commissioner for Inland Revenue from 
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time to time, and the provisions of the Income Tax Act, 58 of 1962.”  

 

[12] Alas, however, the amendment came too late and even after the fund 

had already declined the complainant’s request on grounds for which 

the registered rules made no provision. It can thus be of no application 

to the complainant as he made the request prior to its registration and 

the fund’s response came back before registration of the new rule and 

thus before the rule took effect. There is nothing in the amended rule 

suggesting that it has retrospective effect nor can such effect 

reasonably be inferred. As pointed out by the Supreme Court of Appeal 

in Mostert, the fund cannot apply a rule before it is registered by the 

Registrar. 

 

[13] I now turn to the fund’s second argument. The fund submits that the 

employer had a right to impose a prohibition on any cash withdrawal. It, 

however, says nothing more than reiterate what rule 8.1.2 states. The 

fund was invited to provide this tribunal with the nature of the 

prohibition that the employer has imposed on the cash withdrawal. Its 

response is that it is unable to provide such. In my view, the fund’s 

argument in so far as it relies on rule 8.1.2, without providing the nature 

of the prohibition or at least the terms of such prohibition imposed by 

the employer on withdrawal benefits, is unsound and falls to be 

dismissed. Rights of the kind for which rule 8.1.2 provides are not to be 

exercised arbitrarily but require bona fide exercise of discretion on the 

facts of each case. There is not even evidence that the employer 
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applied its mind to the complainant’s request (as the request must 

doubtless have come to its knowledge as participating employer).  

 

 

Relief 

 

[14] In the result, the Metropolitan Preservation Provident Fund is ordered 

forthwith to pay to the complainant a sum of R14 000 from the monies 

held by that fund on behalf of the complainant. 

 

 

DATED AT CAPE TOWN THIS THE               DAY OF JULY 2005. 

 

 

_______________ 

Vuyani Ngalwana 

Pension Funds Adjudicator  

cc Mr Parker 
 Fax: 940 5678 
 
 Fund’s registered address: 
 Mispel Road 

Parc du cap 
 Bellville 
 7535 
 
Section 30M filing: Magistrate’s Court. 
 


