
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO:  PFA/GA/821/99/NJ 

In the complaint between: 

 

PA Records Complainant 
 

and  

 

Barlows Pension Fund Respondent 
 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  

 
 

1. On 14 April 2000 I handed down an interim ruling, which permitted the fund to 

withhold the complainant’s pension benefits for a further period of 12 months 

pending the determination of liability for compensation in respect of the damage 

caused to the employer by reason of his theft and/or fraud.  At the time of handing 

down the interim order, the complainant was serving a six-year imprisonment 

sentence at Pretoria Central Prison. Subsequently, he has been released from prison 

on parole and he has instructed Mr Hendrik Strydom of Strydom attorneys to further 

act on his behalf in this matter. 

 

2. The factual background to this matter has been comprehensively canvassed in the 

interim ruling and is unnecessary to again repeat it in any detail.  Suffice to say that 

the complainant retired from service, with effect from 31 August 1994 and was 

entitled to an early retirement benefit.  He received a lump sum of R66,000.00 and 

commenced receiving a monthly pension of R1,878.94.  However, on 4 December 

1994, the complainant admitted his involvement in certain thefts and made a written 

admission of liability in which he confirmed that he had misappropriated R337,494.00 
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from his employer. Hereafter, the fund conducted a forensic audit of its finances, 

which revealed that R953,645.31 had been stolen by the complainant. In January 

1995, the fund laid 10 counts of theft against the complainant in respect of all the 

amounts stolen and ceased the payment of the monthly pensions.  It also deducted 

his actuarial value in the amount of R417,556.00 (representing the amount held by 

the fund to fund the pension) and paid it over to the employer as compensation. The 

fund and the employer initiated sequestration proceedings against the complainant in 

an attempt to recover the balance.  The complainant was sequestrated by an order 

of a High Court.  Mr T A P du Plessis of KPMG (Pty) Limited was appointed as the 

trustee of the complainant’s estate (“ the trustee”). No additional amounts were 

recovered.  Therefore, there remained a short-fall of R536,089.00 plus expenses 

incurred on the audit and the costs of sequestration.  The fund received various 

amounts in terms of an insurance policy and from a certain William Moses.  Taking 

into account the various amounts recovered, R424,430.53 remains owing to the 

employer.  On 19 November 1998, the complainant was convicted on all 10 counts of 

theft and sentenced to six years direct imprisonment. 

 

3. The written admission of liability was only in respect of counts 7, 8, 9 and 10 in the 

charge sheet, being in total an amount of R337,494.00.  However, counts 9 and 10 

related to the thefts committed after the termination of employment and therefore in 

terms of section 37D of the Act did not entitle the fund to deduct this amount from the 

benefit (see paragraph 29 of the interim ruling).  Hence, only the written admission of 

liability in respect of counts 7 and 8 totalling R132,451.23 allowed the fund to effect a 

deduction from the benefit.  Thus, there needed to be a judgement or another written 

admission of liability for the amounts owing in respect of counts    1 – 6.   

 

4. In the interim ruling, I held that the criminal conviction for theft does not suffice for the 

purposes of section 37D (see paragraphs 26 – 28) and the actuarial reserve value is 

the amount held by the fund on actuarial advise for the purpose of funding the benefit 

payable to a particular member and does not amount to a benefit payable and 
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accordingly it may not be deducted.  Only the benefit payable to the member, which 

in this case is a monthly pension is capable of deduction.  Thus, the fund was only 

entitled to deduct R132,451.23.  To secure the payment of the balance 

(R616,150.79), it was necessary for the fund to obtain either a further written 

admission of liability or a judgement from any court for this amount. As stated, I 

postponed the matter allowing the employer an opportunity to obtain either of these 

two evidentiary requirements.  

 

5. It is useful to repeat the relevant provisions of section 37D, which regulates the 

circumstances under which a registered fund can make a deduction from a 

member’s pension benefit in respect of damage caused to the employer by virtue of 

the said member’s theft, fraud, dishonesty or misconduct. It reads: 

 
A registered fund may - 

 

(a) .... 

 

(b) deduct any amount due by a member to his employer on the date of his retirement or 

on which he ceases to be a member of the fund, in respect ofC 

 

(i) ... 

 

(ii)  compensation (including any legal costs recoverable from the member in a 

matter contemplated in subparagraph (bb)) in respect of any damage caused 

to the employer by reason of any theft, dishonesty, fraud or misconduct by 

the member, and in respect of whichC 

 

(aa) the member has in writing admitted liability to the employer; or 

 

(bb) judgment has been obtained against the member in any court, 

including a magistrate=s court, 

 

from any benefit payable in respect of the member or a beneficiary in terms of the  rules of 
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the fund, and pay such amount to the employer concerned. 

 

Member is defined in section 1 as follows: 
 

member means, in relation to 

 

(a) a fund referred to in paragraph (a) of the definition of "pension fund organization", any 

member or former member of the association by which such fund has been established; 

 

(b) a fund referred to in paragraph (b) of that definition, a person who belongs or belonged to a 

class of persons for whose benefit that fund has been established, 

 

but does not include any such member or former member or person who has received all the 

benefits which may be due to him from the fund and whose membership has thereafter been 

terminated in accordance with the rules of the fund; 

 

6. Mr Christie acting on behalf of the fund submitted that the employer did not obtain a 

further written admission of liability nor did it appeal the decision of the regional 

magistrate, in particular, the refusal to grant a compensation order in terms of section 

300 of the Criminal Procedure Act.  However, the fund obtained an opinion from Adv 

Bham, who indicated that the matter does not end here.  For the purposes of this 

determination, it is useful to extensively deal with this opinion, as it by and large 

represents the fund’s defence to the complainant’s right to a pension benefit. 

 

7. Adv Bham contended that the complainant was sequestrated and any admissions of 

liability made by him prior to the date of his sequestration, would rest, after 

sequestration, against the trustee of the insolvent estate.  He referred to section 

20(1)(a) of the Insolvency Act, in terms of which, upon sequestration of a person, the 

estate initially vested in the Master until the trustee was appointed, thereafter the 

estate vested in the trustee. According to Adv Bham, once a natural person’s estate 

has been sequestrated, he does not have any power in law to make admissions of 

liability binding his estate.  The effect of section 20(1)(a) is that only the person 
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legally entitled to make any admissions regarding the obligations of the estate is the 

trustee and he is duty bound to investigate any claims lodged against the estate to 

decide whether to admit or reject the claim.   

 

8. In the instant matter, the trustee admitted the claim of the employer and thereafter 

signed off the first and final liquidation and distribution account.  The nature of the 

claim was described as “fraud” in the distribution account.  Therefore, Adv Bham  

concluded that in these circumstances, the trustee’s first and final liquidation and 

distribution account constitutes a written admission of liability of the estate arising 

from the fraud committed by the complainant.  He argued that to hold otherwise 

would result in the difficulty that subsequent to the complainant’s sequestration, no 

admission of liability as contemplated in section 37D(b)(ii)(aa), which had legal effect 

could be made.  This would result in a lacuna in the Pension Funds Act, which 

according to Adv Bham, the legislature could not have intended.   

 

9. As stated, it is common cause that the complainant has admitted liability in writing to 

his employer arising out of his theft and/or fraud in the amount of R132,451.23.  

Furthermore, the employer has not obtained a further judgement as contemplated in 

section 37D(b)(ii)(bb). Therefore, the only issue for determination is whether the 

trustee’s acceptance of the claim by the employer suffices for the purposes of 

section 37D(b)(ii)(aa). 

 

10. A member is defined as “any member or former member” of the fund but does not 

include any member or former member who has received all his benefits due from 

the fund and whose membership thereafter had been terminated.  Section 

37D(b)(ii)(aa) requires that before a fund can make a deduction in respect of the 

aforesaid compensation, “…the member has in writing admitted liability to the 

employer…”. Adopting a pure literal approach to interpretation, the section appears  

to require the member to personally make the written admission of liability.  The 

definition of member simply does not allow for an agent of the member or his 
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representative to make such an admission.   

 

11. However, the argument by Adv Bam in effect is that since the complainant after his 

sequestration was not in a position to enter into contracts, which may have adverse 

consequences for his estate, without the consent of his trustee, only the trustee can 

make an admission and such written admission may be in the form of an acceptance 

of a claim in an insolvent estate.   

 

12. This argument cannot be sustained in law for a variety of reasons.  Firstly, there is 

nothing in the Insolvency Act, which precludes an insolvent person from making 

written admissions, wherein he expresses his liability to another person.  In this 

regard, section 23(1) is relevant and reads: 

 
Rights and obligations of insolvent during sequestration 

 

(1) Subject to the provisions of this section and of section twenty-four, all property acquired 

by an insolvent shall belong to his estate. 

 

(2) The fact that a person entering into any contract is an insolvent, shall not affect the 

validity of that contract:  Provided that the insolvent does not thereby purport to dispose 

of any property of his insolvent estate; and provided further than an insolvent shall not, 

without the consent in writing of the trustee of his estate, enter into any contract whereby 

his estate or any contribution towards his estate which he is obliged to make, is or is 

likely to be adversely affected, but in either case subject to the provisions of subsection 

(1) of section twenty-four. 

 

(3) … 

 

 

 

Section 24, in turn, reads: 
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Provisions relating to property in possession of insolvent after sequestration 

 

(1) If an insolvent purports to alienate, for valuable consideration, without the consent of the 

trustee of his estate any property which he acquired after the sequestration of his estate 

(and which by virtue of such acquisition became part of his sequestrated estate) or any right 

to any such property to a person who proves that he was not aware and had no reason to 

suspect that the estate of the insolvent was under sequestration the alienation shall 

nevertheless be valid. 

 

13. On a proper interpretation of section 23 read with section 24, it is apparent that an 

insolvent may enter in to a contract with any person, provided that it does not purport 

or dispose any property of the estate.  However, any written admission of liability by 

the complainant in respect of any damage caused by himself to the employer by 

virtue of his theft, fraud, dishonesty or misconduct is not a contract.  It is merely a 

written statement setting out a factual scenario as a result of which the employer has 

suffered loss.  Thus, there is nothing preventing the complainant, even at this stage, 

from making a written admission of liability as contemplated in section 37D(b)(ii)(aa). 

  

 

14. It is important to stress that section 37D(b) consists of two components.  The first 

component may be seen as the legal component, in terms of which, the fund may 

deduct any amount due by a member to his employer on the date of his retirement or 

on which his membership of the fund ceases in respect of damage caused to the 

employer by reason of the member’s theft, dishonest, fraud or misconduct. The 

second component of section 37D(b) is an evidentiary one, which requires the 

employer to either have a written admission of liability or a judgement obtained 

against the member in any court in respect of the aforesaid compensation.  Thus, it 

is important not to confuse the two components and treat them as one legal 

requirement.  Therefore, as stated, the written admission of liability is only an 

evidentiary requirement and there is nothing in the Insolvency Act precluding the 

complainant from making this statement himself.  Assuming the complainant makes 
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such a written admission, and the employer treats it as a contract and sues the 

trustee on the basis of this alleged contract, section 23 of the Insolvency Act will 

assist the trustee in setting aside the contract. However, were the fund to rely on 

such a written admission of liability in order to ensure a deduction from the 

complainant’s benefit, section 23 would not come to the assistance of the 

complainant as the written admission of liability does not constitute a contract which 

adversely affects his estate. 

 

15. The trustee of an insolvent estate holds an unique position in that not only is he 

acting on behalf of the master of the High Court but also on behalf of the creditors of 

the estate as well as a representative (in a limited sense) of the insolvent himself. 

Catherine Smith in the Law of Insolvency (1988) pages 185 – 6 describes the 

position of the trustee as follows: 

 
The trustee is a creature of the Insolvency Act and it is from that act that his powers and duties 

are derived.  He is not, however, deprived by the act of any rights which he may have at 

common law provided they are not inconsistent with the act.  The trustee has been described as 

an officer of the court. It can be argued that the master is an officer of the court and the trustee 

who steps into his shoes, is accordingly also an officer of the court. 

 

… 

 

Furthermore the trustee occupies a position of trust vis-à-vis both the creditors of the insolvent 

estate and the insolvent himself.  Although the trustee occupies a position of trust towards the 

insolvent, the main object of the act is to ensure the due distribution of the insolvent’s assets 

amongst his creditors and it is the trustee’s duty to achieve that object.  The trustee cannot be 

said to be acting improperly or in breach of his trust if he takes all lawful steps in his power to 

ensure that it is the creditors rather than the insolvent who benefit from the sequestration. 

 

He should be completely independent and impartial, carrying out his duties in the interest of all 

creditors and the insolvent himself.  Immediately upon this appointment the trustee is vested 

with the estate of the insolvent and the estate remains vested in him until the insolvent has 

become rehabilitated or a composition has been effected.  The sum and substance of 



 Page 9 
 

trusteeship is the collection and preservation of the assets of the insolvent, the speedy 

realization thereof and the prompt distribution of the proceeds amongst the creditors in 

accordance with the provisions of the act. 

 

16. Therefore, bearing in mind the different hats worn by the trustee and his duty to 

finalise the estate by accepting or rejecting claims and thereafter effecting a 

distribution, it would be anomalous for the trustee further to be in a position to make 

written admissions of liability on behalf of the insolvent.  This could clearly not have 

been intended by the legislature when drafting section 37D(b) of the Pension Funds 

Act or the provisions of the Insolvency Act. 

 

17. Finally, I disagree with Adv Bam’s submission that if the acceptance of a claim by a 

trustee of an insolvent estate not amount to the admission of liability as contemplated 

in section 37D(b), there would be a lacuna in the Act, whereby the fund and the 

employer would have no remedies against insolvent persons. The fund and the 

employer do have other remedies.  Firstly, as explained above, they may obtain a 

further written admission of liability from the complainant. The employer in this case 

obtained criminal convictions of theft against the complainant on 10 counts.  

However, it failed to obtain a compensation order in terms of section 300 of the 

Criminal Procedure Act. Accordingly, it did not have a judgement as contemplated in 

section 37D(b)(ii)(bb). Once again, the employer was well within its rights to appeal 

the decision of the regional magistrate and obtain such a compensation order. This 

was one of the reasons why a preliminary ruling was issued allowing the employer an 

opportunity to obtain such an order.  For reasons not apparent from the papers, the 

employer has chosen not to appeal or review the regional magistrate’s decision. 

 

18. Therefore, in summary, I am satisfied that the trustee’s admittance of a claim by the 

employer does not amount to a written admission of liability as contemplated in 

section 37D(b)(ii)(aa).  Accordingly, the employer has only obtained a written 

admission of liability to the value of R132,451.23 and this is the only amount that 
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may be deducted from the pension benefit. 

 

19. Accordingly, the final order of this tribunal is as follows: 

 

19.1. The respondent is entitled to deduct R132,451.23 from the complainant’s 

early retirement benefit in terms of Section 37D(b) of the Act.   

 

19.2 The fund is directed to pay the complainant the capital value of his monthly   

     pensions from 1 January 1995 (subject to any increases) to the date of          

     payment less R132,451.23, within 6 weeks of the date of this order. 

 

19.3  After making the payment aforementioned, the respondent shall commence 

      the payment of a monthly pension to the complainant for the remainder of     

     his life in terms of rule 51. 

 

 

DATED at Cape Town this 2nd day of August 2001. 

 

 

 

_________________________________ 

John Murphy 
Pension Funds Adjudicator 


	John Murphy

