
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO:PFA/GA/21/02/TJ 
 
In the complaint between: 
 
I S Blumenau                  Complainant 
 
and  
 
MISA Pension Fund                                                                             Respondent 
 
 
 
 
PRELIMINARY DETERMINATION IN TERMS OF SECTION 30J OF THE PENSION 
FUNDS ACT OF 1956  
 
 
[1] This is a complaint relating to the Fund’s repudiation of the complainant’s claim for 

disability benefits. No hearings were conducted and, therefore, in determining this 

matter, I have relied on the documentary evidence and the parties’ respective 

written submissions.  

 

[2] The Complainant is Isaac Simon Blumeanau, an adult male of Doorfontein, 

Johannesburg. The Respondent is the MISA Pension Fund (“the Fund”), a pension 

fund falling within the definition of a pension fund organisation contained in section 

1 of the Act. 

 

[3] The Complainant was employed by a family business called the Apex Service 

Station (“the employer”), situated in Doorforntein, Johannesburg as the workshop 

manager for some 30 years and is a member of the Fund. 

 

[4] His tasks as Workshop Manager included assessing new work to be done on motor 

vehicles, as well as the allocation and supervision of this work. This would require 

him to be walking, standing and checking the quality of the work done. He was also 

required, if the hydraulic lifts in the workshop were occupied, to lie on his back on a 
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creeper which could then be slid under the vehicle in order for him to carry out 

certain inspections. His duties also involved driving vehicles to move them to the 

correct space in the workshop. In addition, he did administrative work which 

required him to be in his office for about 20% of his time.  

 

[5] In 2001 the complainant began experiencing severe back problems resulting in him 

being off sick for some 17 days in that year. In a letter dated 5 September 2001, the 

employer terminated his employment with effect 31 October 2001 on the grounds of 

lack of productivity and physical incapacity.  

 

[6] The complainant thereafter applied for a disability benefit in terms of rule 7(a) of the 

fund’s rules. We were provided with two different versions of the rules and on 19 

April 2004 my assistant received written confirmation from the Fund that the rule 

stated below is the correct one applicable to the Complainant’s case. This rule 

reads as follows: 

 
“If any MEMBER who has contributed to the Fund for at least 26 weeks becomes, in the opinion 

of the BOARD, through accident or ill health continuously and permanently unable to perform his 

normal work in the MOTOR INDUSTRY, such a MEMBER shall receive forthwith the return of 

his contributions which have been applied to purchase B benefits, increased by one thirtieth of 

the total for each completed year’s contributions received, and shall also on reaching the age of 

55 be entitled to the pension purchased by his total C contributions; provided that- 

 

(i) the acceptance of the pension may, in accordance with the wish of the MEMBER 

concerned, be deferred or accepted at any time between 55 years and PENSION AGE; 

and 

(ii) the BOARD may, in its discretion, refund to the MEMBER concerned, along with his B 

contributions, his total C contributions increased by one-thirtieth of the total for each 

completed year’s contributions received.”  

 

[7] Together with his application, the Complainant submitted a medical report dated 16 

October from his neurosurgeon, Dr Weinberg, an MRI scan together with a report 

dated 12 September 2001 from Dr Sanyika as well as lumbar spine x-ray reports 
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dated 27 July 1999 and 4 September from Dr Nel and Dr Sanyika respectively.  

 

[8] Dr Weinberg’s report took the form of a questionnaire which he was required to 

complete. He diagnosed the Complainant’s condition as “L4.5 stenosis + unstable 

spondylolisthesis” which caused a “marked limitation of mobility”. In response to the 

question as to whether the Complainant was “totally/continuously disabled for 

his/her employment” Dr Weinberg’s response was that the Complainant was 

“unable to walk/stand for prolonged periods” and “unable to pick up heavy weights.” 

Dr Weinberg’s prognosis was that the Complainant will require surgery and there 

would be an expected recovery period of about six weeks.   

 

[9] On receipt of the complainant’s application, the fund obtained an opinion from their 

medical consultants, Soma Disability Consultants (“Soma”), as to whether or not 

the complainant qualified in terms of the rules. Mrs Oeschger, a Soma occupational 

therapist, and Dr GO Jones, a Soma medical consultant, considered the medical 

evidence that had been submitted with the application and also had discussions 

with their consulting Orthopedic Surgeon. Having considered his job as involving 

predominantly supervisory, driving and administrative functions, they classified his 

duties as falling within the “light-physical work-class category” and concluded in a 

report dated 6 December 2001 as follows: 

 
“Following detailed analysis of medical and vocational evidence received, Soma is of the opinion 

that total and permanent incapacity cannot be substantiated at this time. In this light, although 

we concede that the claimant may at present suffer from significant orthopaedic symptomatology 

and functional limitation associated with a degree of lumbar spine instability, treatment options 

are available which may improve his symptoms and functional/vocational ability. In this light, in 

the event that conservative measures, inclusive of analgesia, physiotherapy intervention and 

correct ergonomic practices within the workplace, are not successful in controlling 

symptomatology, then we would not regard [it] as unreasonable for the claimant to consider 

surgical intervention. In this light, the attending Neursosurgeon has indicated that L4/5 

decompression and fusion is recommended. 

In conclusion therefore, Soma is of the opinion that current evidence has not objectively 
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substantiated the presence of total and permanent incapacity at this time. We therefore 

recommend that the claimant does not qualify for benefits from the MISA Pension Fund and that 

this disability application is repudiated. 

We would review this decision following the claimant’s attendance of optimized treatment, 

inclusive of surgical intervention and an adequate post surgery recovery period, in the event that 

he remains with significant orthopaedic symptomatology.  A minimum six-month post surgery 

recovery period, inclusive of optimized back rehabilitation, would be recommended before we 

would reconsider an application for total and permanent disability for this claimant who is 

employed in a light physical occupation.” 

 

[10] On the basis of Soma’s report, the Fund repudiated the complainant’s claim. This 

forms the basis of the complaint. The complainant contends that on account of his 

back condition, he falls within the ambit of the definition of disability and qualifies for 

the disability benefit. He feels particularly aggrieved that the Fund should require 

him to have surgery given the risks involved and the fact that success cannot be 

guaranteed.  

 

[11] In its response to the complaint, the fund states that although it had noted Soma’s 

opinion regarding surgical treatment in this case, the availability of surgical options 

was not the sole reason for the repudiation of the claim and that it did not consider 

it unreasonable to expect the Complainant to try other conservative treatments, 

especially given that his work was only of a light physical nature and not the kind 

that would exacerbate his condition. However, the Fund felt that if the conservative 

treatments failed the Complainant should try the surgery. The Fund noted that the 

Complainant had obtained advice regarding the risks of such surgery but stated 

that it had not been provided with a medical report to this effect and that the Fund 

would be prepared to review its decision if it obtained “objective evidence 

substantiating this reported opinion and which materially alters the specialist 

opinion expressed in the medical evidence initially submitted”. The view expressed 

by Dr Weinberg in the initial application does not state that there are no risks 

associated with the surgery but merely that surgery would be required to treat the 

condition. 
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[12] Subsequent to the lodging of the complaint, the Fund proposed that a further 

medical opinion be obtained from a specialist and an appointment was made for the 

Complainant in September 2002, at the Fund’s expense.  The Complainant was 

examined by Dr Birrell, an orthopaedic surgeon who submitted a detailed report 

dated 17 September 2002. Dr Birrell appears to have considered the Complainant’s 

work environment and the nature of his job, his medical history with respect to this 

condition and the various treatments as well as the relevant x-rays. He also 

conducted a physical examination on the Complainant.  

 

[13] Among Dr Birrell’s findings were the following:  

 

 His back/spondylolisthesis and mild stenosis problem can be dealt with initially 

conservatively. 

 Weight loss, back and abdominal strengthening was recommended 

 Anti-inflammatory medication, occasional steroid infiltrations and analgesics and 

physiotherapy would help and should be attempted 

 Ergonomic adjustments to his work situation were necessary 

 With respect to surgery, the x-rays of 1999 and 2001 indicate that “no marked slipping 

has occurred” and that “at this time surgical decompression of the spinal column is not 

absolutely indicated by any means”.  

 

[14] His conclusion was that if conservative treatment fails, surgery would be a realistic 

option but that at the time of the examination (September 2002), there was no 

reason to declare the Complainant medically unfit for his present work occupation.  

 

[15] The Fund obtained a further Soma Disability Consultancy Report October 2002 

which considered all the available medical evidence, including Dr Birrell’s report. 

The conclusion reached in the report was as follows:  

 
“Following detailed analysis of previous and current medical and vocational evidence received, 

Soma remains of the opinion that total and permanent incapacity cannot be substantiated at this 
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time. We would concur with the opinion expressed by Dr Birrell that compliance with 

conservative measures, inclusive of adequate medication use, physiotherapy intervention, active 

back rehabilitation involvement and correct ergonomic practices within the workplace, needs to 

be actively complied with before we would concede that back symptoms are refractory to 

treatment. In addition, although the claimant cannot be forced to undergo surgery, should his 

lumbar spine pathology deteriorate in the future to the extent that it significant [sic] impacts on 

his personal and work activities, despite active rehabilitation of adequate duration, it would be in 

his best interest to consider surgery.  

 

In conclusion therefore, Soma is of the opinion that current evidence has not objectively 

substantiated the presence of total and permanent incapacity at this time. We therefore remain 

of the opinion that the claimant does not qualify for the benefits from the MISA Pension Fund.” 

 

[16] On the basis of the above, the Fund confirmed its initial repudiation of the 

complainant’s claim in a letter dated 4 November 2002.  

 

[17] Rule 7(a) confers a discretion on the Board to determine whether a member is 

continuously and permanently unable to perform his normal work in the motor 

industry and thus qualifies for disability. The question for determination is whether 

the Board exercised its discretion at all and, if so, whether it did so properly, that is, 

took into account relevant considerations, excluded irrelevant considerations and 

did not fetter its discretion.  

 

[18] It should be noted at this point that after lodging his complaint with my office, the 

complainant received a letter dated 31 January 2002 from the fund stating that his 

claim had been cancelled due to the fact that he was still employed at the Apex 

Service Station. It appears that the Complainant was allowed to return to work after 

the repudiation of his claim. However he subsequently explained (in a fax dated 4 

February 2002) that the employer had been kind enough to allow [him] to stay on 

albeit to their detriment because without the disability benefit he would not have 

sufficient funds to survive on if he was not employed.  

 

[19] In my view his continued employment with Apex Service Station does not bar the 
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Complainant from making an application for a disability benefit. It is not merely the 

fact of employment that is important but rather whether he can perform a 

substantial part of his work in some meaningful way. Therefore, although the 

Complainant, under the stress of financial circumstances, has actually resumed 

work he does not forfeit his claim to the disability benefit if he can show that he is 

not really fit to work. 

 

[20] The decision which the fund had to make was whether the evidence proved that the 

Complaint was continuously and permanently unable to perform his normal work. 

There are occasions in which the Fund and the Soma Consultants (in certain of 

their responses, in correspondence and in some reports) refer to “total and 

permanent” disability. It should be noted that “continuously and permanently” is a 

different standard from “total and permanent” disability. These are not 

interchangeable and the Fund must be careful to apply the correct requirements 

when considering such claims.  In my view this has not made a material difference 

in this case because the Fund’s rejection of the claim appears to rest upon the 

requirement of permanence, rather than the requirement that the disability be total.  

 

[21] Despite the fund’s contention that it was not the sole consideration, it appears that  

the primary consideration which led to the repudiation of the claim was the fund’s 

reasoning that as long as there are treatment options available to a member which 

have not been tried and shown not to be futile, then the condition cannot be 

considered permanent and such member falls outside the ambit of the definition. I 

do not agree. 

 

[22] Member’s rights and duties must be determined with reference to the rules. The 

basic principles of contract law dictate that the fund is not entitled to impose a duty 

on the complainant which has not been imposed by the rules. The Fund rules, as 

they existed at the time that the disability claim was lodged by the Complainant, did 

not contain a rule which required that surgical treatment be sought before a 
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condition would be considered permanent. Therefore, in my view, the complainant 

is not compelled to undergo surgery to recover the disability benefit in terms of rule 

7(a) and the fund took an irrelevant consideration into account in deciding to 

decline the claim.  

 

[23] In any event, even if there were such a rule in existence I am not convinced that it 

would permit a fund to compel a member to assume unreasonable risks that may 

be associated with the medical treatment in question.  

 

[24] The following question then arises: Despite the absence of any provision in the 

rules requiring members to undergo medical treatment, can a member refuse even 

the simplest of treatments where these would cure or mitigate the effects of the 

condition? I do not think so. Such an interpretation would lead to absurd results and 

impose an unreasonable financial burden on funds, which burden is ultimately 

carried by the fund’s wider membership. In disability cases one needs to balance 

the member’s right to,  and interest in, the disability benefit (as per the rules) with 

the fund’s interest in not paying out unjustified disability claims. Therefore, even if 

not expressly stated, it can reasonably be expected of a member applying for 

disability that s/he first attempt to relieve his/her condition by conservative, non-

invasive and non-risky treatments before his/her condition can be considered 

permanent.  

 

[25] Regarding conservative, non-invasive and non-risky treatments, the Complainant 

states that when the symptoms first presented themselves he had visited a 

homeopath and naturopath, and had sessions with a chiropractor. None of this 

helped. He also states that he is constantly on analgesics. However given that no 

reports were submitted to us or the Fund on these treatments, that there is no 

indication as to how long these treatments lasted, or whether they were undertaken 

in conjunction with other treatments or with ergonomic adjustments at work, on this 

basis, I think the Fund was entitled to repudiate the Complainant’s claim. In the 
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circumstances, given that it has not been shown that conservative, non-invasive 

and non-risky treatments cannot cure, or mitigate the effects of the Complainant’s 

condition, the permanence of the condition is in question. 

 

[26] It is in my view not unreasonable for the Fund to require that such treatments be 

undertaken in a coordinated fashion, together with ergonomic adjustments in his 

workplace (to the extent possible), and that such treatments be closely monitored 

and supervised over a period of time so as to determine if the Complainant’s 

condition can be considered permanent. However, given that the Complainant 

might well be able to produce satisfactory medical reports which indicate that the 

conservative treatment measures have already been attempted (in the manner 

suggested above) and have not proved successful, justice requires that he be given 

an opportunity to provide this evidence. 

 

[27] In the circumstances I therefore make the following interim ruling: 

 

(a) The Complainant is given until Friday 20 August 2004 to submit to this 

tribunal and to the fund satisfactory medical reports which show that the 

conservative treatment measures suggested by the Fund have already been 

undertaken in the manner suggested and have proved unsuccessful.  

(b) The Fund is required, by Friday 10 September 2004,  to make submissions 

(if any) on those medical reports to this tribunal.  

(c) A final determination will be issued after consideration of those reports and 

the Fund’s submissions (if any) in respect thereof. 

(d) In the event of the Complainant failing to submit the reports as aforesaid, 

this complaint will be dismissed without more.  

(e) In the event of the Fund failing to make submissions in respect of the 

reports, the reports will be accepted at face value and taken into 

consideration as regards proof that conservative measures have been 

followed by the Complainant and proved unsuccessful. 
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DATED at CAPE TOWN this 30th day of JULY 2004. 

 

 

...................................................... 

VUYANI NGALWANA 

PENSION FUNDS ADJUDICATOR 
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