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 RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, OF 1956 (“the Act”) – P M KEKANA v CENTRAL 
RETIREMENT ANNUITY FUND / SANLAM LIFE INSURANCE 
LIMITED  

 
Introduction 
 
[1]  Having considered the complaint received by this office on 19 June 

2005, I consider it unnecessary to hold a hearing in this matter. My 
determination and reasons therefor appear below. 

 
Factual background  
 
[2] You became a member of the Central Retirement Annuity Fund (“the 

fund”) which is administered by Sanlam Life Insurance Limited (“Sanlam”) 
on 1 April 1992. Your initial monthly contribution to the fund was R150.00   
which was to increase by 10% on 1 April of each succeeding year. You 
elected to retire on 1 April 2011. Your assets in the fund were initially 
invested in Sanlam’s Index Fund and a Pension Booster was added in 
1995 resulting in your monthly premium increasing to R200.00. Owing to 
your dire financial position, you ceased making contributions and opted for 
early retirement on 1 January 2003 whereupon Sanlam charged you an 
early termination fee of R27 404.10.  

The complaint  
 
[3] You are aggrieved by the charging of the premium termination fee. You 

are of the view that it is excessive as the paid-up value of your benefit is 
far below your total contributions to the fund. You further aver that no 
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disclosure of such a premium termination fee occurred at the time of the 
inception of the policy. It is your further contention that one of the 
reasons for your discontinuance of contributions was that the “projected 
pay out” values had decreased over the years and this was not disclosed 
at the inception of the policy.  

 
The responses  
 
[4] The respondents contend that your grievance constitutes long-term 

insurance business that is regulated by the Long Term Insurance Act 
and not the Pension Funds Act. In particular, the respondents contend 
that your grievance is not a complaint as defined in the Pension Funds 
Act. On these bases, the respondents argue that I do not have 
jurisdiction to determine the matter.  

 
[5] On the merits, the respondents explain that most of the policy expenses 

are incurred at its commencement and recovered piecemeal over the 
term of the policy. However, when premiums are stopped prematurely, 
the insurer will no longer be able to cover these costs from future 
charges as these will now stop. Sanlam then reduces the policy’s value 
by making an early termination adjustment.  

 
[6] The respondents state that the early termination fee was calculated in 

terms of the rules approved by its statutory actuary in compliance with 
sections 46 and 52 (3) of the Long Term Insurance Act. I am also 
referred to various sections in the rules and policy document which 
according to the respondents authorized the charging of an early 
termination fee. These are fully canvassed in the determination.  

 
[7] The respondents contend further that the policy documents disclosed to 

you that a fee will be payable in the event of early cessation of 
contributions. 

 
[8] Regarding the illustrative values, the insurer contends that these were 

based on illustrative growth rates, annuity rates and inflation rates 
applicable at the respective times at which the illustrations were done 
and this included the assumption that all premiums expected would be 
paid until the maturity date of the policy. The insurer further states that 
these values were not guaranteed.  

 
[9] At inception of membership, Sanlam provided you with the illustrative 

maturity value as follows: 
 

“BENEFITS AT MATURITY DATE  
 
Minimum maturity value       R44 718 
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IIIustrative maturity value  
 
- at a bonus rate of 12% R209 575 (R103 808)  
 
- at a bonus rate of 15% R279 098 (R147 869)  
 
The amounts between brackets are the illustrative maturity values should 
premiums not increase.” 

 
The insurer goes on to state that the actual maturity benefit afforded by 
the policy is determined by the actual growth rates, cost recoveries and 
the basis of calculation applicable from time to time.  
 

[10] The insurer points out that during 1992 the illustrated rates of 12% and 
15% were in line with investment rates earned and inflation rates at that 
stage. However, the investment growth was lower on average, over the 
term of the policy than the rates used in the illustrations. This had the 
effect that the premiums invested in the policy increased at a lower rate 
than illustrated and consequently actual values were lower than the 
illustrative values.  

 
Determination and reasons therefor 
 
Technical points  
 
[11] The Central Retirement Annuity Fund is a pension fund as defined in the 

Pension Funds Act, 24 of 1956. The provisions of that Act, including 
chapter VA (which confers jurisdiction on the Adjudicator to investigate 
and determine complaints against pension funds) therefore apply to it. 
That its assets consist wholely of insurance policies does not alter the 
position. Therefore Sanlam’s argument that the matter concerns the 
“operation of a life policy” which excludes my jurisdiction cannot be 
sustained. (See Louw v Central Retirement Annuity Fund and Another 
[2005] 7 BPLR 622 (PFA) at paragraphs [17] - [36] and the authorities 
referred to therein). 

 
[12] Furthermore, Davis J (in whose judgment Le Grange AJ concurred) in 

the as yet unreported decision in Central Retirement Annuity Fund v 
Adjudicator of Pension Funds, FE de Beer & Another, Cape Of Good 
Hope Provincial Division Case No. 3404/05 (handed down on 20 
October 2005) (“the de Beer judgment”), at page 9, confirmed the 
jurisdiction of this office and stated:  

 
“The basis of the complaint was that applicant [Central Retirement Annuity 
Fund] as the holder of the policy on the life of a member, was neither obliged 
nor entitled simply to allow Sanlam Life [the insurer] to charge whatever costs 
and charges it chose to levy and to accept whatever investment bonuses that it 
chose to declare from time to time without first satisfying itself through its own 
management committee of the reasonableness or adequacy thereof.   
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The Rules of the Fund set out its essential purpose as being to provide benefits 
to members upon retirement.  The fact that applicant may be exempt in terms 
of the applicable law from audit cannot exempt it from playing a role in the 
fulfillment of its purpose.  In any event, applicant is a pension fund organization 
and has separate legal personality in terms of s51(a) [sic] of the Act. It cannot 
simply be treated as an illusionary ‘go between’ the members such as second 
respondent and Sanlam Life. It should be accountable to its members and 
hence be subject to the discipline of the Act’s complaint mechanism.” 

 
Merits  
 
[13] At the heart of this complaint is the question whether the rules of the 

fund authorize the levying by the insurer of a premium termination fee. 
Nowhere in the rules is there mention of such a fee or any other fee 
when contributions are terminated prematurely.  

 
[14] The respondents have referred me to part 7 of rule 2 which reads as 

follows:  
 
 “Term of contributions  

2.  A MEMBER’S CONTRIBUTIONS are payable during the period determined in the 
POLICY issued on his life.  
 
If a MEMBER’S CONTRIBUTIONS cease after he has already paid sufficient 
CONTRIBUTIONS so that the POLICY issued on his life has a paid-up value in 
accordance with the practice of the ASSURER, the ASSURER converts the 
POLICY to a paid-up POLICY for reduced benefits. The MEMBER will then have 
the right to apply for reinstatement of his benefits, partially or in full, and the 
MANAGEMENT COMMITTEE in consultation with the ASSURER will consider 
such a proposal on receipt of ….”  
 

 There is no definition of what a “paid-up policy” is in terms of the rules, 
and certainly no mention that in converting the policy to a paid-up policy 
for reduced benefits, the insurer may charge a “premium termination 
adjustment” fee.  

 
[15] I am also referred to clause 3 of the policy document which provides as 

follows:  
  
 
 
 
 
 “ADVANCEMENT AND POSTPONEMENT OF MATURITY BENEFITS  
 
 At the election of the assured, the benefits at maturity shall become available 

partially or in full on any date after the fifty-fifth and seventieth birthday of the 
assured…  

 
 In the event of an advancement or postponement, the various sums and provisions 
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of this policy shall be amended as determined by Sanlam.”  
 
[16] As the Supreme Court of Appeal stated in the Tek Corporation Provident 

Fund and Others v Lorentz [2000] 3 BPLR 227(SCA) at paragraph [28], 
the trustees may only do with the fund’s assets what is set forth in the 
rules. If what they propose to do is not within the powers conferred on 
them by the rules they may not do it. That the rules of a fund are king is 
confirmed by section 13 of the Act.  

 
[17] The fund, being a registered pension fund organization, is therefore 

bound by its rules, and can thus only do what its rules authorize it to. 
There being no reference in the rules to the charging of any fee upon the 
premature termination of contributions, neither the fund nor the insurer 
may charge it.  

 
[18] Regarding the illustrative values, once you decided to invest in market-

related portfolios, you bore the investment risk. This means that you 
benefited from a surge in the market and carried loss in periods where 
the market was in decline.  

 
[19] I am satisfied that the fact that the values were not guaranteed and 

depended on actual growth rates, annuity rates and inflation rates was 
sufficiently spelt out in the policy documents. In this regard, the policy 
document under the heading “PROVISOS AND ASSUMPTIONS” reads:  

  
 “The actual benefits ordered by the policy will be determined by the actual rates 

and basis which are in force from time to time. The illustrative values indicated 
above are not guaranteed”.  

 
[20] Furthermore, your complaint does not attack the basis for the illustrative 

values nor have you shown that the fund was maladministered by the 
adoption of the illustrative values.  

 
Relief  
 
[21] In the result, I make the following order: 
 

[21.1] It is declared that the respondents had no right to levy a charge by 
 reason solely of your stopping contributions prior to your chosen 
 retirement date.  
 
[21.2] The respondents are ordered forthwith to calculate your retirement 
 benefit as at 1 January 2003, taking into account for purposes of 
 such calculation the amount of R27 404.10 or such other amount 
 as may have been charged by reason solely of your stopping 
 contributions before your chosen retirement date.  
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[21.3] The respondents are jointly and severally ordered (the one paying, 
 the other to be absolved) to pay your retirement benefit calculated 
 in paragraph [21.2] above in terms of the rules of the fund, 
 together with interest thereon (payable by Sanlam) at 15.5%  per 
 annum and reckoned from the date of this determination until date 
 of final payment.  

 
 
DATED at JOHANNESBURG on this   day of               2005. 
 
 
 
Yours faithfully  
 
 
 
 
VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR  
 
 
 
Section 30M filing: Magistrate’s Court  


