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Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24 of 1956 (�the Act�): S P Botha v Professional 
Provident Society Retirement Annuity Fund (�the fund�) and Sanlam 
Life Insurance Limited (�Sanlam�)  

 
[1] Having considered the complaint received by this office on 21 April 2005 

and further written submissions, I consider it unnecessary to hold a hearing 
in this matter. My determination and reasons therefor appear below.  I shall 
set out the facts as far as essential for understanding this determination. 

 
Factual Background 
 
[2] You became a member of the fund on 1 October 1983, electing the 

maturity date to be 1 October 2005. The initial contribution to the fund was 
R101.01 per month, escalating each year in terms of the inflation rate on 
the policy anniversary. Your contribution was R95.13 per month when you 
elected to receive a retirement benefit at the age of 58 on 1 September 
2002. The total contributions you had paid up to 1 September 2002 
(invested in the Stable Bonus Fund) was R69 417. 

 
[3] Your gross retirement benefit amounted to R173 603.76. You elected to 

take a third in cash, amounting to R57 867.92 and commenced receiving a 
monthly pension of R1 124.40. 

   
Complaint 
 
[4] Having regard to the illustrative value, your complaint concerns the 

�unreasonable� decrease of R154 593.24 in the benefit, having retired only 
three years prior (September 2002) to your elected retirement date 
(October 2005). You want this tribunal to investigate why the decrease is 
so �drastic�.  
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Response by the fund and Sanlam 
 
Technical points 
 
[5] The fund and the insurer have raised two technical points in response to 

the complaint, and have also dealt with the merits.  The first technical point 
is that this is not a �complaint� as defined in the Pension Funds Act as it is 
not �about the execution of duties by the Fund (or administrator)� but is in 
effect �about the execution of duties by the insurer under the policy - 
namely about a matter domestic to the policy, notably the actuarial 
substructure of the policy, which constitute �long-term insurance business� 
as defined in, and regulated under, the Long-term Insurance Act.  

 
[6] The second technical point is that because this complaint is �not about 

�maladministration of the Fund� by the Fund (or the administrator), it is not 
a �complaint� as defined in the Pension Funds Act.  

 
Merits 
 
[7] The early retirement benefit of R173 604.76 represents an average rate of 

return on paid-in premiums of 11.8% per annum. This benefit is subject to 
an �early termination fee�, according to the fund, and is described as 
follows in the policy document:  

 
  �Vervroeging of uitstel van uitkeervoordele 
 

3. Indien  die  versekerde dit  verkies kan die uitkeervoordele  gedeeltelik  of  ten    
    volle beskikbaar word 
- op enige datum na die vyf-en-vyftigste en voor die sewentigste verjaarsdag van  
  die versekerde of 

  - te enige tyd�.. kan bewys dat hy totaal en permanent ongeskik is 
 

  By so vervroeging of uitstel word die bedrae en bepalings van hierdie polis 
verander soos deur Sanlam bepaal.� 

 
[8] The    �early  termination  fee�   is   split   up  into   (a)  an   adjustment   of  

R46 491 to allow for the fact that the sum assured plus bonuses as 
allocated up to 1 September 2002 were only payable on 1 October 2005, 
and (b) an adjustment of R30 636 to allow for the fact that the market value 
of the investment portfolio was, during September 2002, at a low level 
relative to the value of the sums assured plus bonuses of the policies in the 
portfolio.   

 
[9] Further, the value at early retirement was adjusted to take it into 

consideration that 37 future debit orders to the value of R 595.13 per 
month   (total   of   R22 019),   plus    future    illustrative  bonuses   totaling  
R55 446, could not be applied.  
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Determination and reasons therefor 
 
Technical points 
 
[10] There is no merit in the technical points raised by the respondents. The 

crux of this complaint does not constitute long-term insurance business, 
but actually relates to a retirement annuity fund, which is a pension fund 
organization as defined in the Act.  For the reasons more fully set out in 
Schwartz v Central Retirement Annuity Fund and Another [2005] 5 BPLR 
43 (PFA) at paragraphs [12] to [28] and authorities referred to therein, I 
cannot uphold the contention that this matter constitutes �long-term 
insurance business� over which I have no jurisdiction.   

 
[11] Furthermore, Davis J (in whose judgment Le Grange AJ concurred) in the 

as yet unreported decision in Central Retirement Annuity Fund v 
Adjudicator of Pension Funds, FE de Beer & Another, Cape Of Good Hope 
Provincial Division Case No. 3404/05 (handed down on 20 October 2005), 
(�the de Beer judgment�) at page 9, confirmed the jurisdiction of this office 
and stated:  

   
�The basis of the complaint was that applicant [Central Retirement Annuity Fund] 
as the holder of the policy on the life of a member, was neither obliged nor entitled 
simply to allow Sanlam Life [the insurer] to charge whatever costs and charges it 
chose to levy and to accept whatever investment bonuses that it chose to declare 
from time to time without first satisfying itself through its own management 
committee of the reasonableness or adequacy thereof.   

 
The Rules of the Fund set out its essential purpose as being to provide benefits to 
members upon retirement.  The fact that applicant may be exempt in terms of the 
applicable law from audit cannot exempt it from playing a role in the fulfillment of 
its purpose.  In any event, applicant is a pension fund organization and has 
separate legal personality in terms of s51(a) [sic] of the Act. It cannot simply be 
treated as an illusionary �go between� the members such as second respondent 
and Sanlam Life. It should be accountable to its members and hence be subject to 
the discipline of the Act�s complaint mechanism.� 

 
 [12] In so far as your complaint implicitly relates to the administration of the fund 

and/or the investment of its funds and it is implicit therein that you have 
suffered prejudice (in that you have been paid a lesser benefit than what 
you expected) in consequence of the maladministration of the fund (in the 
form of reducing the benefit by the levying of undisclosed charges), your 
grievance constitutes a complaint as defined. 

 
[13] That you have not set out your complaint in the precise terms that would 

have been expected of a lawyer is no reason to dismiss the matter as not 
meeting the requirements for a complaint as defined. The Cape High Court 
has recently ruled in the de Beer judgment on a similar issue. The court 
said:  

 
 �Applicant�s contention regarding [the complainant�s] letter is based upon  
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a very formalistic reading of the complaints procedure as provided for in 
the Act. On this reading, the letter generated by [the complainant] would 
not constitute a proper complaint as defined. But this submission ignores 
the purpose of the Act. The structure of chapter VA of the Act is aimed at 
ensuring an effective, inexpensive and expeditious resolution of pension 
complaints by members, many of whom may not be able to afford legal 
advice and would therefore be compelled to formulate their complaint 
without any legal assistance or a complete understanding of the 
intricacies of the legal relationship between the respective parties, as in 
the case between Sanlam and applicant [the member].� 

  
Merits 
 
[14] Essentially the respondents give two reasons to explain the value of the 

benefit which you received. Firstly, they say that the benefits payable under 
the policy were reducible by an �early termination fee� and, secondly, that 
the illustrative value of R328 197 (given to you at the inception of your 
membership in 1983) was based on contributions receivable for the 
duration of the term, up to maturity, plus illustrative bonuses, which could 
not be applied on the early retirement date. 

 
[15] The effect of advancing the maturity date is that an adjusted benefit will 

then become payable. It is difficult to conceive in what way this authorizes 
the levying of an �early termination fee� to recoup upfront expenses 
incurred at the inception of the policy.  

 
[16] At the heart of this complaint is the question whether the rules of the fund 

authorize the levying by the fund or Sanlam of an �early termination fee�.    
Nowhere in the rules is there mention of such a fee or of any other fee 
when contributions are terminated prematurely or when the retirement date 
is advanced.  Although rules 16.3 and 16.4 refer to the effect of premature 
cessation of premiums on membership, they do not refer to the charging of 
any fee in the event of such termination of contributions.  The relevant 
rules are to the following effect:  

 
   �16.3. A MEMBER�S participation in the FUND shall terminate: 
    -� 
    -� 
    -� 
    -in the instance where the MEMBER�S benefits are secured by an insurance policy 
     and  the  MEMBER  ceases to make further  contributions  before  the  policy  has 
     acquired a paid-up value; or 
    -�. 
    -�. 
   16.4. A  MEMBER  who  has  discontinued  his  contributions  prematurely  may,  on  
   payment of his current contributions to the FUND and on fulfilling such conditions as  
   may be determined by the BOARD, be reinstated as a MEMBER, provided that he is 
   also a MEMBER of PPS LTD, or a current employee of PPS INS. CO�. 

 
[17] As the Supreme Court of Appeal stated in Tek Corporation Provident Fund 

and Others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28] in this 
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regard, the trustees may only do with the fund�s assets what is set forth in 
the rules.  Thus, if what they propose to do is not within the powers 
conferred on them by the rules, they may not do it. This is confirmed by 
section 13 of the Act.  There is also no provision in the Act for the 
deduction of unrecouped expenses from a member�s contributions upon 
discontinuation of contributions to the fund. 

 
[18] From the �Opgawe van Versekering� policy document submitted by you, 

there is also no reference to the charging of �early termination fees�. The 
reference to �polisonkostes� is vague and open-ended and does not 
provide the fund or the insurer with the right to levy at least that portion of 
the �early termination fee� of R46 491 in respect of the �fact that the sum 
assured plus bonuses as allocated to 1 September 2002 were only payable 
on  1  October  2005�.  The  other  portion  of  the �early termination fee�  of  
R30 636 relates to the low level of the market at that time, with negative 
impact on the fund value. You are accordingly entitled to recover the fee of 
R46 491 charged. 

 
[19] Once you decided to invest in a market-related portfolio, you bore the 

investment risk. This means that you benefited from a surge in the market 
and carried the loss in periods where the market was in decline. 

 
[20] I am satisfied that the fact that the values were not guaranteed and 

depended on actual growth rates, annuity rates and inflation rates was set 
out in the policy documents, as follows:  

 
�Werklike bedrae betaalbaar sal afhang van die werklike 
beleggingsopbrengste op en die werklike poliskoste, teen die polis. 
Voordele word verminder met enige skuld of onbetaalde premies. Die vlak 
van inflasie tydens die polistermyn het ook �n impak op die 
beleggingsopbrengs.� 

 
[21]    Consideration  must be given to the  fact that the values given to you at  the 
          maturity  date   of  October  2005   included   contributions   plus   projected  
          bonuses  up  to  this date which  could  not  be applied in  September 2002.  
          Having  retired  earlier meant  that  you  would  receive  the  benefit  over a  
          longer  period,  which also impacts on the calculation of the benefit prior  to 
          the elected maturity date. 
  
[22] The illustrative values do not permit you (nor do the rules or the policies in 

question) to receive a proportionate share of the value at the retirement 
date by virtue of retiring three or more years short of the date you selected 
for your retirement. Furthermore, although you are aggrieved about the 
decrease in the benefit value, you have not attacked the basis for the 
illustrative values nor have you shown that the fund was maladministered 
by the adoption of the illustrative values.   

 
Relief 
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[23] In the result I make the following order: 
 

[23.1] It is hereby declared that the respondents had no right in fact 
and in law to levy a charge of R46 491 on the complainant�s 
investment value by reason solely of retiring sooner than his 
selected retirement date; 

 
[23.2] The fund is ordered forthwith to calculate the amount that 

would have been available for the purchase of a pension, had 
the �early termination fee� of R46 491 not been deducted; 

 
[23.3] The fund is directed to implement payment to you of the 

benefit and/or purchase a pension on your behalf (if 
applicable and in consultation with you), within one week of 
its calculation in paragraph [23.2] above, having regard to 
any amounts already paid and any deductions in terms of 
section 37A and 37D of the Act; 

 
[23.4] The fund is ordered further to pay interest on the calculation 

in paragraph [23.2] above at the mora rate of 15, 5% per 
annum reckoned from 1 September 2002 to date of payment; 

 
[23.5] The complaint relating to the R30 636 loss occasioned, on 

the fund�s submission, by the fund�s poor investment 
performance in the portfolios in which you were invested, is 
dismissed.  

 
Dated at Cape Town on this the        day of                      2005. 
 
Yours faithfully 
 
 
 
 
 
Vuyani Ngalwana 
Pension Funds Adjudicator 
 
cc Registered office of the fund: 
     6 Anerly Road 
     Parktown 
     2193 
 
The Principal Officer: Fax number: 021 947 2769 
 
Mr. PG Jonker: Legal Advisor: Sanlam Life: Fax: 021-947-2653 
 
Section 30M Filing: Magistrates� Court 
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