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and  
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(KEMPTON PARK MUNICIPALITY) 
 
 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956 
  
 

 

[1] This is a complaint brought in terms of section 30A of the Pension Funds Act 24 of 

1956 (“the Act”). It concerns the substantial reduction in the complainant’s actuarial 

reserve value in the first respondent, resulting from the changed valuation basis of 

the fund. This led to a withdrawal benefit that was approximately R232 000,00 

lower than he had initially been led to expect. The complainant seeks relief in the 

form of payment of the difference between the benefit received and the amount 

reflected on the earlier benefit statement. 

 

[2] In determining this matter, I have relied exclusively on the documentary evidence 

and written submissions gathered during the course of our investigation as I 

considered it unnecessary, on the facts of this case, to hold a formal hearing. 
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The parties 

 

[3] The complainant is Lukas Maree, a former member of first respondent, and a former 

employee of second respondent. 

 

[4] The first respondent is the Joint Municipal Pension fund, a defined benefit fund 

registered in terms of the Act (“the fund”). 

 

[5] The second respondent is the Ekuruleni Metropolitan Council (Kempton Park 

Municipality) (“the employer”), a participating employer in the first respondent. 

 

 

The facts 

 

[6] The complainant commenced service with the employer in October 1988. He held 

the position of Senior Superintendent in the Metropolitan Police at the time of his 

resignation in January 2003. Throughout the term of his employment, the 

complainant was a member of the first respondent. He therefore had a period of 

fifteen years actual service, and a total of twenty-two years service including special 

service credits.  

 

[7] On 30 August 2002 he made enquiries about the amount of his pension benefit in 

the event that he resigned from employment. He was referred to a statement dated 

30 June 2002, in which his actuarial reserve value (representing his resignation 

benefit) was reflected as R846 544,00.  

 

[8] Apparently on the strength of the indicated value of his actuarial reserve value, he 

resigned from employment with effect from 31 January 2003 and, as a 

consequence, became entitled to a withdrawal benefit from the fund from the same 

date. In a subsequent benefit statement dated 6 February 2003 (after the effective 

date of his resignation), his actuarial reserve value as at 31 December 2002 was 
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once again stated in the above amount.  

 

[9] I have been placed in possession of a copy of the rules of the fund as they obtained 

at the time of the complainant’s resignation. In terms of these rules, he was entitled 

to a withdrawal benefit equivalent to the value of the actuarially computed reserve 

held on his behalf by the fund in respect of its future liability to him. In this regard 

rule 37(1) provides as follows: 

 
“If a MEMBER resigns from the service of a LOCAL AUTHORITY or is discharged or leaves 

the service of a LOCAL AUTHORITY in circumstances not elsewhere provided for in these 

Rules, he shall be entitled to a GRATUITY equal to –  

 

(a) …[not applicable to the complainant] 

 

(b) his actuarial interest on the date of his termination of service, in the case of a PENSION 

MEMBER.” 

  

[10] “Actuarial interest” is not defined in the rules, but, according to the fund, is generally 

taken to mean the actuarial reserve value representing the current value of the 

benefits that would have become payable by the fund to the member. 

 

[11] At the time that the benefit statements reflecting the complainant’s actuarial interest 

in the fund were prepared, the fund was in a sound financial position. The valuation 

basis of the fund, determined by the actuary in consultation with the board of 

management, was therefore premised on fairly positive assumptions, leading to 

generous actuarial reserve values. However, between the time of the issue of the 

benefit statements and the actual payment of the complainant’s benefit in May 2003, 

the valuation basis of the fund was changed owing to enormous financial losses 

incurred by the fund over the period December 2002 to January 2003. 

 

[12] As a result of the changed valuation basis, the complainant’s actuarial reserve value 

was reduced to the substantially lesser amount of R614 560,00. On 8 May 2003 an 
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amount of R54 877,43 was paid to the complainant, representing his benefit after 

deductions for tax and certain loans and advances which had been made. The 

benefit was calculated on the lesser actuarial reserve value of R614 560,00.  

 

[13] None of the above facts are disputed by the fund. The circumstances leading up to 

the reduction in the actuarial reserve value being held in respect of the complainant, 

along with all the other members of the fund, which forms the subject matter of this 

complaint, are complex. However, they are necessary for a proper appreciation of 

the issues involved. The fund has set out the chronology of events in a 

comprehensive response. Since the complainant does not place any of these 

allegations in issue, it is appropriate to deal with it at this point. 

 
 
Background financial circumstances of the fund 

 

[14] The sad plight of the Joint Municipal Pension Fund has recently been the subject of 

extensive publicity and media coverage as a consequence of several high profile 

court cases arising out of events that occurred two years ago. Over the period 

December 2002 to January 2003, the fund incurred a spectacular loss in asset value 

of approximately R1,4 billion as a result of fund assets speculatively (and illegally) 

invested in the agricultural futures market. The irregular trade in these commodities 

by fund investment agents W J Morgan and Associates constituted a serious 

transgression of regulatory provisions in both the Pension Funds Act and the 

Financial Institutions (Protection of Funds) Act 28 of 2001. W J Morgan and 

Associates has subsequently been banned from trading on the JSE or SAFEX. 

Criminal and civil charges have been instituted against the firm and its directors. A 

record breaking punitive fine of R3 000 000 was recently imposed on the firm in this 

regard. However, the damage had been done before it came to the notice of the 

board of management, and the fund was placed in an invidious position where it was 

forced to close out approximately 14 000 futures contracts in order to mitigate its 

financial position. The loss sustained, representing almost one third of the total 
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assets of the fund, reduced the investment reserve in the fund to a negative figure.  

 

[15] An application was also brought in this connection by the Financial Services Board 

in terms of its powers under the Financial Institutions Act to place the fund under 

curatorship. The application, reported as Ex parte Executive officer of the Financial 

Services Board, In re Joint Municipal Pension Fund [2004] 2 BPLR 5411 (T), was 

unsuccessful. The court held that insufficient cause had been shown for the removal 

of the board of management, which was doing its utmost to remedy the fund’s 

problems and was furthermore doing so in a transparent manner with the full 

knowledge of the applicant. This judgment is not relevant for purposes of the 

present determination, and is mentioned only by way of background. 

 

[16] The events set out above have created the present dire situation of underfunding in 

the fund, and the consequent need for reduction of benefits. As explained in the 

response, the fund is a hybrid pension fund with features of both the traditional 

defined benefit and defined contribution structure. The rules of the fund provide for 

defined benefits payable to members. However, the contributions payable by the 

members and the employer are also fixed. In this sense the fund is not run on a 

“balance of cost” basis. In a balance of cost fund, the employer is obliged to 

increase its contribution rate, as deemed necessary by the actuary, to ensure the 

financial stability of the fund. In the present case, if the fund is in deficit, the benefits 

have to be reduced in order to maintain the financial soundness of the fund. 

Alternatively, the valuation basis of the fund has to be reduced in order to 

accommodate the reduction in funding. 

 

[17] It is against this background that a member’s actuarial reserve value may be seen 

as a “moving target”. This is because there is a somewhat circular relationship 

between the assumptions used in calculating an actuarial reserve value, and the 

financial health or otherwise of the fund. In its simplest form, for instance, a 

financially stable pension fund with large reserves might legitimately assume that 

members will receive generous pension increases (because there are vast financial 
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reserves). The fund valuator (actuary) will probably use this expectation of 

generous increases as an assumption in calculating the reserve value of members, 

leading to higher reserve values. Conversely, where a fund has only negligible 

reserve resources, the valuator would be entitled (and probably obliged in terms of 

acceptable actuarial practice) to assume that pension increases would be on the 

conservative side when calculating reserve values. This would obviously result in 

lower actuarial reserve values. The effect of assumptions relating to pension 

increases is but one illustration. There are several other assumptions used for 

purposes of determining actuarial reserve values that are also affected by the 

financial health of the fund. 

 

[18] In view of the drastic losses incurred, and the consequent underfunding of the fund, 

it was decided to change the valuation basis of the fund with effect from 1 January 

2003. It was this changed valuation basis that occasioned the significant reduction in 

the complainant’s actuarial reserve value, and consequently the value of his 

resignation benefit, giving rise to the present complaint. According to the response, 

the fund is presently funded to a level of 97%, presumably taking into account the 

new valuation basis. 

 

 

Complainant’s case 

 

[19] The complainant seems to imply that the original indicated actuarial reserve values 

on the previous two benefit statements amount to a misrepresentation to which the 

fund ought to be held. On the other hand his case appears to be that, whatever the 

financial circumstances of the fund, it was not open to it to change the computation 

of his actuarial reserve value. The complaint therefore has features of 

misrepresentation, which is delictual in nature, requiring a computation of loss 

suffered by the complainant. However, the complainant also alleges that he has not 

received the benefit to which he was entitled under the rules and practices as they 
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obtained at the time of his exit.  

 

 

First respondent’s case 

 

[20] The fund’s explanation of why the valuation basis of the fund was changed, leading 

to a reduction in the complainant’s actuarial reserve value, and consequently his 

resignation benefit, has been set out fully in the preceding paragraphs. The only 

question that remains to be clarified is the time frame of the decision to change the 

valuation basis of the fund in relation to the complainant’s exit from the fund. 

 

[21] The requisite information was not contained in the original response. The fund was 

asked to indicate when the decision had been taken to change the valuation basis. 

The response to this enquiry is brief and encapsulates the essence of the fund’s 

defence to the complaint. I therefore quote substantially from that reply: 

 
“I spoke to Johan Geldenhuis of Alexander Forbes Financial Services the JMPF’s actuary. He 

said that it was evident in January 2003 already that the Fund would sustain a huge loss as a 

result of the investment in agricultural futures. The real extent of the loss was uncertain. It 

was therefore decided to hold back on the payment of resignation and other lump sum 

benefits until a clearer picture could be obtained. During May/June 2003 the actuary, in 

consultation with the Trustees, considered the financial position of the Fund and it was 

decided to change the valuation basis with effect from 1 January 2003. The reasoning is that 

the Fund could not pay benefits to members on the December 2002 basis whilst knowing that 

a substantial portion of the Fund’s assets were lost and in the process of being lost. That 

would result in certain members, like Mr Maree being unfairly advantaged over other 

members and pensioners.” 

 

 

 

Determination and reasons therefor 
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[22] The complainant’s assertion that a misrepresentation has been made cannot be 

sustained. Firstly, he is only entitled as a matter of law to rely on the first benefit 

statement, as the second one was issued after he had already resigned and left 

service. There is therefore no possibility that the second statement influenced his 

decision to resign. As regards the first benefit statement, issued in June 2002, it is 

clear that, at the time in question, this represented his true actuarial reserve value in 

the fund on the valuation basis operational at the time, and on the actual assets held 

by the fund at the time. It claimed to do no more than this. In any event, the 

complainant has not laid a basis for relief based on misrepresentation. A party who 

proves that he has acted on a misrepresentation to his detriment is entitled to be put 

in the financial position he would have occupied had the misrepresentation not been 

made. He is not entitled to be placed in the financial position he would have 

occupied had it been true. In the present instance the complainant has not 

quantified his loss in delictual terms, but claims the fund ought to be held to its 

“misrepresentation”. That relief is not competent at law. 

 

[23] However, on the alternative claim that the complainant was entitled to have his 

benefit computed on the previous valuation basis, I find that there is strong merit in 

this contention. It is clear from the fund’s response (set out in paragraph 21 above) 

that the changed valuation basis was implemented with retrospective effect. The 

complainant became entitled to a withdrawal benefit on 31 January 2003 equivalent 

to the value of his actuarial interest in the fund on that date. At the time in question, 

a particular valuation basis was in operation, giving rise to a quantifiable actuarial 

interest, presumably in the vicinity of the amount quoted in the benefit statement of 

June 2002. Subsequent to the accrual of his benefit, the valuation basis was 

changed by the fund valuator in consultation with the board of management. That 

decision was taken on an unspecified date during May or June 2003, four months 

after the complainant became entitled to his benefit. However, as stated by the fund, 

withdrawal benefits of members in that period were deliberately withheld in order to 

reduce them by the retrospective application of the new (lower) valuation basis. 
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[24] I can find no authority to justify a new valuation basis being applied to benefits 

which have already accrued. On the contrary, section 18 of the Act deals with 

circumstances where the registrar is of the opinion that a fund is not in a sound 

condition. This section empowers the registrar to direct the fund to submit a scheme 

setting out arrangements to bring the fund into a financially sound condition. The 

only other provision of any relevance is the winding up of a fund by a court (section 

29). In terms of this section the registrar may apply for such an order in the event 

that he considers the financial soundness of the fund to be so imperilled that a 

scheme under section 18 would be nugatory. There is nothing before me to suggest 

that the registrar has given his approval for the change in the valuation basis. It 

seems to me that that would be a necessary requirement for the valid 

implementation of a new valuation basis, in the same way that rule amendments 

reducing benefits would have to be registered before becoming effective (sections 

12(4) and 13). In any event, even if the actuary or the board of management were 

entitled to change the valuation basis on their own initiative, and even if they were 

entitled to make the application of that new basis retrospective, what they may not 

do is apply it to already accrued and vested rights. (Cf. NDPP v Carolus and Others 

2000(1) SA 1127 (SCA) at para [31] et seq.) While I make no finding in regard to 

whether a fund may validly change its valuation basis without input or confirmation 

from the registrar, I emphasise that this is in no way to be construed as approval of 

or condonation for the practice.  

 

[25] The complainant’s employment terminated on 31 January 2003. On that date he 

became entitled to a withdrawal benefit, and that fell to be quantified in accordance 

with the rules and valuation basis prevailing on that particular date. In the present 

case, the complainant is therefore entitled to his actuarial interest calculated on the 

previous valuation basis. 

 

[26] I therefore make the following order:  

 

26.1  The first respondent is directed to calculate the complainant’s actuarial interest 
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in the fund as at 31 January 2003 on the valuation basis used to compute 

his actuarial interest shown on the benefit statement of June 2002; 

 

26.2  The first respondent is directed to make payment to the complainant in the 

above amount less any amounts already paid, and less any applicable 

deductions in terms of the provisions of section 37A read together with section 

37D of the Pension Funds Act, 24 of 1956, by 21 January 2005; 

 

26.3  The first respondent is to pay to the complainant interest on the amount set 

out in paragraph 26.2 above at the rate set out in the Prescribed Rate of 

Interest Act, 55 of 1975 from 1 February 2003 until date of final payment. 

 

 

 

DATED at Cape Town this 12th of January 2005 

 

 

_________________________________ 

Vuyani Ngalwana 

Pension Funds Adjudicator 

 

 

 

 

 

To: Mr D P Crous 

 fax no (011) 421 8513 

 

cc. Mr F B Pretorius 

 fax no (033) 342 1593 
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cc. Ekuruleni Metropolitaanse Raad 

 fax no (011) 975 1484 

 

 

Registered address of the fund 

 

Joint Municipal Pension Fund 

78 Howard Avenue 

Benoni 

1500 

 

Section 30M filing: High Court 

Complainant represented by Pretorious Attorneys 

First respondent unrepresented 

Second respondent: no appearance 
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