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Introduction 

 

[1] 

[2] 

This complaint concerns the constitutionality of a pension fund rule which 

discriminates between co-habitees in a permanent life relationship and partners to 

a formally sanctioned marriage, for purposes of entitlement to a spouse’s pension 

on the death of the member partner. In determining this matter, I have relied 

exclusively on the documentary evidence and written submissions gathered during 

the course of our investigation as I considered it unnecessary, on the facts of this 

case, to hold a formal hearing. 

 

The complainant challenges the constitutionality of the definition contained in rule 1 

of “qualifying spouse”. The interpretation and application of pension fund rules is one 

of the essential features of a complaint. It would be inconceivable that the 

Adjudicator lacked the jurisdictional power to make a finding on the constitutionality 

or otherwise of a rule, should it be placed in issue. A fund rule is not a statute, and 

therefore pronouncements on its constitutional validity need not be limited to 

expressions by courts of the standing of the High Court or higher. A finding that a 
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rule is unconstitutional amounts to a determination that it has not acquired the 

binding effect and force of law conferred by section 13 of the Pension Funds Act 24 

of 1956.  

 

 

The facts 

 

[3] 

[4] 

The complainant is the ex-wife and permanent life partner of Mr JJP Maritz (“the 

deceased”), who was a member of the respondent fund.  The deceased died on 5 

October 1998, and the fund, applying its rules, refused the complainant a spouse’s 

pension on the basis that she was not formally married to the deceased at the time 

of his death.  

 

The facts of this case are unusual to say the least. On the complainant’s 

uncontradicted version, she and the deceased, after an apparently successful six 

years of marriage, underwent what can only be described as a “divorce of 

convenience” in July 1994. The stated reasons for this are that the parties wished to 

protect the marital assets from a new business venture of the deceased. According 

to the complainant they continued to co-habit as a family, and third parties were not 

even aware of the “separation”. None of the terms of the divorce order were 

implemented, and family life continued as before. The parties continued living in the 

common home, operated a joint account and pooled financial resources for 

domestic matters. Decisions concerning the minor child were jointly made. They 

continued to present as a couple in their ordinary social life, accompanied each 

other to work functions, and went on holidays together. The  complainant further 

states that 

 
“Die oorledene het destyds met die Egskeiding aan my te kenne gegee dat die Egskeiding 

nooit enige gevolge gaan hê nie en het ons dit net gedoen vir besigheidsredes. Omdat die 

oorledene die persoon was wat altyd die besluite geneem het, het ek nie sy advies of optrede 

bevraagteken nie. In ons lewe het die Egskeiding ook geen verandering teweeg gebring nie.” 
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[5] 

[6] 

[7] 

[8] 

 

The deceased was a member of the respondent fund, and as a consequence of his 

death it fell to be determined whether there were dependants qualifying for benefits 

in terms of the rules. Rule 12.1.2 makes provision for payment of a spouse’s 

pension in the following terms: 

 
“If a MEMBER is survived by a QUALIFYING SPOUSE, such QUALIFYING SPOUSE shall 

become entitled to an annual spouse’s pension equal to thirty five (35) percent of the 

deceased MEMBER’S annual PENSIONABLE REMUNERATION at the date of his death. 

 

If the member is survived by more than one (1) QUALIFYING SPOUSE, the total benefit 

payable shall be equal to the benefit payable had he been survived by one (1) QUALIFYING 

SPOUSE only; provided that the TRUSTEES may apportion the benefit between such 

QUALIFYING SPOUSES in such manner as they deem equitable.” 

 

“Qualifying spouse” (at the time that the board was called upon to make its decision) 

in turn is defined as: 

 
“The widow or widower of a deceased MEMBER who renders proof, to the satisfaction of the 

TRUSTEES, that, on the date of such MEMBER’S death he/she was married to the deceased 

by way of a civil or religious ceremony or a customary union according to Indigenous law and 

custom or recognized as a marriage under the tenets of any Asiatic religion;” 

 

On 17 November 1998, the board decided that as the complainant did not fall into 

any of the three categories listed in the definition, she did not qualify for the 

spouse’s pension. In accordance with the rules, because no spouse’s pension was 

payable, the pension paid to the complainant in her capacity of guardian of the minor 

child of the deceased increased from 10% to 20% of the deceased’s pensionable 

salary at the time of his death. 

 

The relief sought by the complainant is that the definition of “qualifying spouse” in 

the rules of the fund be declared unconstitutional, that the decision of the board of 

management not to pay her a spouse’s pension be set aside, and that the 
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respondent be ordered to pay her a spouse’s pension. 

 

 

Determination and reasons therefor 

 

[9] 

[10] 

[11] 

I am satisfied that the complainant has proved the existence of a permanent life 

partnership. None of her allegations in this regard have been placed in issue. This is 

not surprising given the unique and extraordinary nature of the facts in the present 

case. I turn now to a consideration of whether the rule complained of is 

unconstitutional, in that it unjustifiably discriminates between married persons on the 

one hand, and persons in a permanent life partnership on the other. 

 

The test for the constitutionality of a provision which is challenged on the basis of 

the right to equality was formulated in Harksen v Lane NO and Others 1998 (1) SA 

300 (CC) at para 45, and has since been confirmed in a number of subsequent 

decisions. As it applies to the present matter, discrimination will automatically be 

established if differentiation occurs on a specified ground listed in the Constitution of 

South Africa Act 108 of 1996. Moreover, if on a listed ground, it will be presumed to 

be unfair, so that the enquiry resolves into an evaluation of whether the 

discrimination can be justified under the limitations clause. In the present case, the 

discrimination occurs on the ground of marital status, a specified ground, and there 

must therefore be adequate justification for the discrimination. 

 

In a series of well-publicised court decisions, the hegemony of the conventional 

“marriage” as a privileged system of legal entitlements has been systematically 

eroded. Constitutional challenges have flowed from every quarter, claiming that the 

elevation of formal marriage over other forms of life partnership is discriminatory on 

grounds of sexual orientation, or religious outlook, or asserting that the preference 

accorded it is not in step with prevailing social norms. The development of 

constitutional principles has led to several pieces of legislation being broadly 

interpreted, or being declared unconstitutional.  
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[12] 

[13] 

 

In Daniels v Campbell N.O. and Others [2004] 6 BPLR 5743 (CC) it was decided 

that for purposes of the Intestate Succession Act 81 of 1987, as well as the 

Maintenance of Surviving Spouses Act 27 of 1990, “spouse” and “survivor” were to 

be interpreted to include the surviving partner to a monogamous Muslim marriage. 

In Satchwell v President of the Republic of South Africa and Another [2004] 1 BPLR 

5333 (CC), the Constitutional Court ordered that “spouse” as it appears in sections 8 

and 9 of the Judge’s Remuneration and Conditions of Employment Act 88 of 1989 is 

to be read as if the following words appear after the word spouse – “or partner in a 

permanent same-sex partnership in which the partners have undertaken reciprocal 

duties of support”. This approach was further endorsed in the recent Fourie case in 

which judgment was handed down on 30 November 2004 (Fourie and Another v 

Minister of Home Affairs and Another, as yet unreported judgment of the Supreme 

Court of Appeal). This also concerned a same-sex life partnership where the parties 

wished to register their intended “marriage” in terms of the Marriage Act (25 of 

1961). They sought an order compelling the second respondent to register their 

“marriage”.  After an extensive analysis of the aims of the Constitution in promoting 

equality, the court defined marriage in its order as “the union of two persons to the 

exclusion of all others for life”.  It furthermore declared that the intended marriage 

between the parties was capable of lawful recognition as a legally valid marriage, 

provided the formalities in the Marriage Act were complied with. 

 

All the above cases, however, dealt with circumstances where there was some 

impediment to a conventional marriage. The situation with heterosexual co-habitees, 

because of the ostensible “choice” involved, has usually been seen as resting on a 

different footing. It was not until the decision in Richard Gordon Volks N.O. v Ethel 

Robinson and Others (a recent judgment of the Constitutional Court delivered on 21 

February 2005, as yet unreported), that guidance has been given on the question of 

the legal status of co-habitees. This judgment was handed down in respect of a 

referral for confirmation of (and appeal against) the decision in Robinson and 

Another v Volks N.O. and Others [2004] 4 BPLR 5599 (C). 
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[14] 

 

In the Robinson case the plaintiff claimed maintenance from the deceased estate of 

her former life partner. She sought an order declaring that the Maintenance of 

Surviving Spouses Act is unconstitutional insofar as it differentiates unfairly between 

the status of married individuals and parties to permanent life partnerships when 

providing for maintenance claims against the estate of the spouse/partner. The High 

Court upheld her claim, but the Constitutional Court (majority judgment) reversed 

the decision, holding that the different treatment of married and permanent–life 

partners was not unjustified for purposes of the Act. The exposition of the reasons 

for that finding was exhaustive, including two minority dissenting judgments, and will 

not be dealt with in detail in this determination. For purposes of the present case, it 

is sufficient to highlight the competing interests that were weighed up. On the one 

hand the court recognised the need for legal certainty and a person’s freedom to 

arrange his financial affairs, unencumbered by dependants in respect of whom he 

has no legally sanctioned duty of support. On the other, a strong argument could be 

made for the social protection of a vulnerable sector of the population who, as a 

result of prevailing historical and economic structures, are prevented from making 

real choices that have a crucial impact on their financial well-being. The question is 

a vexed one, and draft legislation to regulate the position of co-habitees is in the 

pipeline. The complexities of the matter are well demonstrated by the Robinson 

case, which involved a so-called “re-constituted” family, where the deceased had 

grown-up children from a lengthy marriage, for whom he wished to provide. The 

majority decision (in the Constitutional Court judgment) concluded that freedom of 

testation, and implicitly disposal of a person’s assets inter vivos, must prevail. The 

reasoning underpinning this decision was that the parties had a choice of structuring 

their affairs in accordance with the prevailing matrimonial dispensation, and the legal 

consequences that flow from that, but elected not to avail themselves of this option. 

In this regard, Skweyiya, J had the following to say (at para [58]): 

 
“Marriage is not merely a piece of paper. Couples who choose to marry enter the agreement 

fully cognisant of the legal obligations which arise by operation of law upon the conclusion of 
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[15] 

[16] 

the marriage. These obligations arise as soon as the marriage is concluded, without the 

need for any further agreement. They include obligations that extend beyond the termination 

of marriage and even after death. To the extent that any obligations arise between 

cohabitants during the subsistence of their relationship, these arise by agreement and only to 

the extent of that agreement. The Constitution does not require the imposition of an obligation 

on the estate of a deceased person, in circumstances where the law attaches no such 

obligation during the deceased’s lifetime, and there is no intention on the part of the 

deceased to undertake such an obligation.” 

 

In the present case, the challenge is not to a statute, but to a rule of a pension fund 

which provides (through cross-subsidisation by other members of the fund) for the 

payment of a spouse’s pension. Here, the problem with a finding that the rule is 

unconstitutional is twofold. Firstly, the funding of such benefits is based on actuarial 

calculations which use assumptions regarding the number of members likely to be 

married at the time of death in service. A finding that all such co-habitees in 

permanent life partnerships are eligible for spouse’s pensions could have a 

devastating effect on the financial soundness of the fund. Secondly, the requirement 

of satisfying itself that a permanent life partnership in fact exists in any given case, 

will further burden the administrative resources of a fund. I am less concerned about 

this latter problem, which, in any event, presents no more difficulty than that of 

same-sex life partnerships. (I am also given to understand that in the present case, 

the fund has, subsequent to the complainant’s claim arising, amended its definition 

of “qualifying spouse” to include a permanent life-partner, provided there is 

compliance with certain formalities relating to the registration of such partnerships. 

The amendment is not retrospective to the relevant time of the complainant’s 

“entitlement”.) 

 

 

The ratio in the Constitutional Court decision in Robinson leaves intact the 

differentiated legal consequences flowing from marriage and permanent life 

partnerships respectively. Even the dissenting minority judgments seem to accord to 

the legislature the function of substantially overhauling the present legal status of the 
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[17] 

[18] 

[19] 

various formal and informal family/partnership structures. This is evidenced in the 

fact that both dissenting judgments would have suspended the declaration of 

unconstitutionality of the offending provisions in the Maintenance of Surviving 

Spouses Act for two years, in order that the legislature could remedy the defect. It is 

also notable that on the facts of the Robinson case, both dissenting judgments 

would have denied the first respondent (plaintiff in the court a quo) relief, on the 

ground that she had been provided for to some extent by testamentary disposition.  

 

The present complaint affords an excellent example of the anomalies that can occur 

where legislation (or fund rules) are assailed piece-meal. This case demonstrates 

the possibilities for exploitation or anti-selection that can arise where rights are 

extended but correlative obligations are not imposed. The complainant and the 

deceased elected to “contract out” of liability to third parties (potential creditors of 

the joint estate) by undergoing a “divorce of convenience”. However, the 

complainant, for purposes of payment of a “spouse’s pension”, wishes to be treated 

as if still legally married. While I have sympathy for the circumstances of the 

complainant, and although I accept her submission that her husband made all the 

financial decisions (including the decision to get divorced), I feel constrained to 

follow the reasoning adopted in the majority decision in Robinson. 

 

The Robinson case clearly supports the differentiation between spouses and 

partners for purposes of maintenance claims. A natural corollary to that is that it is 

justifiable to differentiate between spouses in a marriage and partners in a 

permanent life partnership for purposes of identifying recipients of spouses’ 

pensions in terms of the rules of a pension fund. I therefore cannot find that the 

definition of “qualifying spouse” as contained in rule 1 (as at the time of the 

deceased’s death) is unconstitutional. 

 

In view of what has been said above, the complaint cannot succeed. 
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DATED at Cape Town this 4th day of March 2005 

 

 

 

_________________________________ 

Vuyani Ngalwana 

Pension Funds Adjudicator 
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