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Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24 of 1956 (“the Act”): J H Theron v Lifestyle Retirement 
Annuity Fund (“the fund”) and Liberty Group Limited (“Liberty”) 

 
[1] Having considered the complaint received by this office on 14 April 2005 

and further written submissions, I consider it unnecessary to hold a hearing 
in this matter. My determination and reasons therefor appear below. I shall  
set out the facts as far as essential for understanding this determination. 

 
Factual Background 
 
[2] You commenced to contribute to the fund at the rate of R250 per month, 

from 1 July 2003, electing a retirement date of 1 July 2008. However, you 
decided to advance the date of retirement to 9 February 2005, at which date 
you were 57 years old.    

 
[3] The  fund advised you by  means of a  print-out dated 8 February 2005  that 

you would receive a benefit of R4 830.48, less tax, as at 8 February 2005. 
(It was estimated at the time that you would pay tax of R665 on this amount, 
and the net amount payable to you would be R4 165.48.)   

 
[4] Instead  you were paid an amount of R2 184.99 on 4 March 2005, which  is  

R1 980.49 less than the amount you expected. 
 
 
Complaint 
 
[5] Your complaint concerns the deduction of R 1 980.49 from the benefit paid 

to you by the fund. 
 
Response by the Principal Officer of the fund 
 

V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), Z 
Camroodien (Snr Assistant Adjudicator), F Mtayi (Snr Assistant Adjudicator), K MacKenzie (Snr Assistant Adjudicator), N van Coller 
(Assistant Adjudicator), L Mbalo (Assistant Adjudicator), R Maharaj (Assistant Adjudicator), J Mabuza (Assistant Adjudicator), V Abrahams 
(Assistant Adjudicator), Solomzi Gcelu (Assistant Adjudicator) 
 
Office Manager: L Manuel 
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[6]  The Principal Officer of the fund, who has responded on a Liberty Life 
letterhead, has raised technical points, namely that the value of the 
retirement benefit is determined with reference to the operations of the 
policy, which is a life-policy as defined in the Long-Term Insurance Act, and 
not the rules of the fund. The operation of the policy, he says, falls outside 
the Pension Funds Adjudicator’s jurisdiction. Furthermore, he says that you 
have not submitted a “complaint” as defined in the Act and again this means 
that the matter falls outside the jurisdiction of the Adjudicator.  

 
[7] Liberty Life, he says, fulfils the role of administrator of the fund and also as 

the insurer of the policies issued to the fund in respect of benefits that the 
fund must provide to its members. There is no contractual nexus between 
the insurer and the member. 

 
[8] The Principal Officer also says that your Membership Certificate, which 

provided further information on the retirement annuity, states: 
 

“ On  your   selected  Retirement  Date,   your  retirement   benefit  will    
  be  the  accumulated value of the investment account.   This  value is  
  calculated  as  the  contributions  you  have  paid   less  the  expense  
  charges  that  have  been  deducted, plus investment growth that has  
  been earned.” 

 
[9] He says the insurer recovers its expenses over the expected life of the   

policy from the charges and fees levied under the contract and in terms of 
the rules approved by the statutory actuary. Where a policy is discontinued 
prematurely, the insurer is unable to do so, compelling it to recover the 
costs from the policy’s investment value. Without the ability to recover its 
expenses, he says, the insurer's financial soundness will be compromised, 
which will prejudice its ability to issue actuarially sound policies.   

 
[10] On the merits, the Principal Officer argues that it must be expected that an 

early retirement benefit, such as in this case, would be less than the 
selected retirement date benefit, determined in relation to the actual 
contributions paid, less expenses, which are based on actuarial principles 
and “industry practice”. 

 
[11] The specified details of the expenses incurred on your policy are given as 

follows: 
 
 
   
Commission plus VAT      R   649. 79 
Marketing, distribution and acquisition expenses      R   162. 45 
Initial administration plus acquisition expenses at new business stage      R 2 000.00 
Ongoing renewal costs      R    500.00 
Finance costs on outstanding expenses less recoveries      R    512.65 
Less commission clawed back      R      89.15 
Less expenses recovered      R    287.67 
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Outstanding expenses as at 09/02/2005      R 3 448.07 
Actual charge deducted from investment value 09/02/2005      R 1 981.85 
 
[12] According to the Principal Officer, the amount of R1 981.85 that was 

deducted was in respect of unrecouped expenses. In addition, he says the 
amount of the charges levied on premature cessation of contributions is 
determined by Liberty’s actuary in a way that will “ensure that the policy 
remains actuarially sound”, and with reference to a scale “that the actuary 
has established, in compliance with his obligations under the Long-Term 
Insurance Act”. He goes on to say:  

 
“The scale is applied as an average to every Member who makes his benefits 
Early Retired prematurely.  The scale is based on the expenses that would have 
been recovered over the full contractual term if the cessation had not taken place, 
compared to the amount actually recovered. The scale takes any expected 
recovery of commission (more commonly referred to as “commission clawback” in 
the industry) into account.  The table of cessation charges thus distinguishes 
between policies according to their original term and the number of completed 
months during which contributions were received before early retirement was 
taken.” 

 
[13] The recovery of expenses was based on a contractual term of five years, 

but contributions were paid for only 20 months.  
 
[14] Further, according to the Principal Officer, although the total expenses 

incurred by Liberty in respect of your membership of the retirement annuity 
fund amounted to R3 448.07 the actual charge levied on your investment 
value  for  early  cessation   of  contributions  as  at  9  February  2005  was  
R1 981.85.   

 
Determination and reasons therefor 
 
Technical points 
 
[15] As regards my jurisdiction to rule on complaints in respect of retirement 

annuity funds,  it is my firm view that a retirement annuity fund is a pension 
fund organization as defined in the Pension Funds Act, 24 of 1956. The 
provisions of that Act (including chapter VA) then apply to it. The matter has 
nothing to do with the “operation of a life policy” as the Principal Officer 
alleges. If this retirement annuity fund were a life policy, then it would not 
enjoy the favourable income tax status that funds of this nature enjoy 
because life insurance premiums are not deductible for income tax 
purposes. One wonders if the Principal Officer would advance this line to 
the Revenue authorities. I would be surprised if the authorities would 
continue to grant this fund favourable income tax status if they knew that it 
is not a retirement vehicle but a life insurance product. 

 
[16] Furthermore, Davis J (in whose judgment Le Grange AJ concurred) in the as 

yet unreported decision in Central Retirement Annuity Fund v Adjudicator of 
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Pension Funds, FE de Beer & Another, Cape of Good Hope Provincial 
Division Case No. 3404/05 (handed down on 20 October 2005), (“the de 
Beer judgment”) at page 9, confirmed the jurisdiction of this office and 
stated:  

 
“The basis of the complaint was that applicant [Central Retirement Annuity Fund] 
as the holder of the policy on the life of a member, was neither obliged nor entitled 
simply to allow Sanlam Life [the insurer] to charge whatever costs and charges it 
chose to levy and to accept whatever investment bonuses that it chose to declare 
from time to time without first satisfying itself through its own management 
committee of the reasonableness or adequacy thereof.   

 
The Rules of the Fund set out its essential purpose as being to provide benefits to 
members upon retirement.  The fact that applicant may be exempt in terms of the 
applicable law from audit cannot exempt it from playing a role in the fulfillment of its 
purpose.  In any event, applicant is a pension fund organization and has separate 
legal personality in terms of s51(a) [sic] of the Act. It cannot simply be treated as an 
illusionary ‘go between’ the members such as second respondent and Sanlam Life. 
It should be accountable to its members and hence be subject to the discipline of 
the Act’s complaint mechanism.” 
 

[17] Further, this matter relates to the administration of the fund and the 
investment of its funds by the administering insurer, Liberty, it being implicit 
in the complaint that the complainant  has suffered prejudice as a result of 
the maladministration of the fund by Liberty in levying charges not provided 
for in the rules or policy documents. Thus, it falls squarely within the 
definition of a complaint in the Act (see Armaments Development and 
Production Corporation of SA Ltd v Murphy NO and Others [1999] 11 BPLR 
227 (C) at 231C).  

 
[18] I should state (lest a technical point be taken in a High Court application) 

that I am satisfied the complaint relates to prejudice suffered by the 
complainant by reason of the charging of fees not disclosed clearly in the 
rules and/or policy documents. That constitutes maladministration of the 
fund by the administrator in my view. Davis J had the following to say in the 
de Beer judgment in this regard:  

 
 “Applicant’s contention regarding [the complainant’s] letter is based upon a very 

formalistic reading of the complaints procedure as provided for in the Act. On this 
reading, the letter generated by [the complainant] would not constitute a proper 
complaint as defined. But this submission ignores the purpose of the Act. The 
structure of chapter VA of the Act is aimed at ensuring an effective, inexpensive 
and expeditious resolution of pension complaints by members, many of whom may 
not be able to afford legal advice and would therefore be compelled to formulate 
their complaint without any legal assistance or a complete understanding of the 
intricacies of the legal relationship between the respective parties, as in the case 
between Sanlam and applicant.” 

 
 [19]   Both technical points are therefore dismissed. 
 
 Merits 
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[20] The issue for determination is whether the fund and/or Liberty (in its 
capacity as administrator and/or investor of the fund assets) are entitled to 
deduct an amount from your benefit/contributions by reason solely of 
advancing your retirement date by three years. The answer must lie in the 
rules of the fund and the Pension Funds Act. None of these entitle Liberty to 
do this. Neither do the policy documents. 

 
[21] Mention of charges in the policy document is contained under “Important 

Notes: Charges and Fees”.  Costs covered are a monthly management fee 
of 0.16%, a 2.38% guarantee charge per portfolio, a R12 policy fee, and a 
recurring contribution charge of R13.09. There is also mention of the 
charging of commission against the contract charges, over the term of the 
contract. The “Terms and Conditions” in the policy document contains 
clause 3: “Investment Account” which refers to the policy charge of R12 per 
month, a contributions charge of 5.500% of the net amount as well as any 
applicable charges “set out in the paragraphs below”, which include a 
guarantee charge of 1% and a management fee of 0.16% of the value of 
the investment in the (Excelsior) portfolio, levied monthly. 

 
[22] Only the charges set out specifically and quantified may be deducted.   
 
[23] Rule 5.2 provides as follows:  

      “If, CONTRIBUTIONS are discontinued before the MEMBER reaches the 
       SELECTED RETIREMENT DATE, either 
 

5.2.1 subject to any applicable provisions in the POLICY, the MEMBER will 
become a PAID-UP MEMBER and receive a BENEFIT payable from the 
SELECTED RETIREMENT DATE, if the MEMBER’S ASSET VALUE  at 
the date of  discontinuance of CONTRIBUTIONS is positive, or 

5.2.2 if not, the MEMBER’S MEMBERSHIP will lapse and no BENEFIT will be 
payable. 

5.2.3 A MEMEBR, who has discontinued CONTRIBUTIONS in terms of Clause 
5.2.1 or 5.2.2 above, may apply for reinstatement to full MEMBERSHIP 
subject to such terms and conditions as the BOARD OF 
AMANAGEMENT, ADMINISTRATOR and the INSURER may agree to.” 

 
[24] The rule provides for paid-up benefits that will be paid to the member but 

does not set out what method will be followed in determining the amount. 
What is clear, however, is that it does not provide for the deduction of 
charges in the form of “unrecouped expenses” or any other kind.  

 
[25] Rule 3.9. relates to expenses and states: 
 

“Except where otherwise provided, all expenses in connection with or incidental to 
the management or administration of the FUND’S assets will be borne by the  
FUND and recouped from the MEMBERS in the form of charges deducted from 
the CONTRIBUTIONS or TRANSFER CONTRIBUTIONS or charges levied in 
terms of the provision of any POLICIES concluded by the FUND. “ 
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[26] There is nothing in the underlying policies allowing a charging of these 
management or administration fees upon early termination of contributions. 
As already pointed out, monthly management and administration fees have 
already been deducted from the complainant’s monthly contributions and 
there is no reason for further deduction by reason solely of termination of 
contributions.  

 
[27]  As the Supreme Court of Appeal stated in Tek Corporation Provident Fund 

and Others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28] in this 
regard, the trustees may only do with the fund’s assets what is set forth in 
the rules.  Thus, if what they propose to do is not within the powers 
conferred on them by the rules, they may not do it. This is confirmed by 
section 13 of the Act.  There is also no provision in the Act for the deduction 
of unrecouped expenses from a member’s contributions upon 
discontinuation of contributions to the fund. 

 
[28] In the result, there is no basis for the deduction of accelerated costs or any 

other expenses from the complainant’s investment account other than 
those detailed in the policy. Since those appear to be monthly charges that 
must already have been levied on the monthly contributions already made, 
I can find no reason for their further deduction. 

 
Relief 
 
[29] The order of this tribunal is as follows:  
 

[29.1] It is hereby declared that the respondents have no right to 
deduct fees from the complainant’s account or contributions by 
reason only of his stopping contributions before his chosen 
retirement date. 

 
[29.2] The fund is ordered forthwith to calculate the amount that 

would have been available for the purchase of a pension, had 
the amount of R1 981.85 not been deducted; 

 
[29.3] The fund is directed to implement payment to you of the 

benefit and/or purchase a pension for you (if applicable and in 
consultation with you) within one week of its decision in 
paragraph [29.2] above, having regard to any amounts already 
paid and any deductions in terms of section 37A and 37D of 
the Act; 

 
[29.4] The fund is ordered further to pay interest on the amount 

calculated in paragraph [29.2] above at the mora rate of 15,5% 
per annum reckoned from 9 February 2005 to date of 
payment. 
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Dated at Cape Town on this the       day of       2005. 
 
Yours faithfully 
 
 
 
 
 
Vuyani Ngalwana 
Pension Funds Adjudicator 
 
cc Registered office of the fund: 
Lifestyle Retirement Annuity Fund 
Liberty Life Centre 
1 Ameshoff Street 
BRAAMFONTEIN 
2001 
 
Mr J Wolmarans: Principal Officer: Fax number: 011 408 2109 
 
Liberty Group Limited: Attention: Ms Kirsty Tulk:  Fax number: 011 408 4195 
 
Section 30M Filing: Magistrate’s Court 
 
  
 
 
 
 
 
 
 
 
 


