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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  
 
 
 
[1] This complaint relates to a dispute among trustees regarding the distribution of a 

death benefit. As I considered it unnecessary to hold a hearing, in determining this 

matter I have relied on the documentary evidence and respective written 

submissions filed by the parties.  
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The Parties 

 

[2] The Complainant is B S Zwane, an adult male of Johannesburg who brings this 

complaint in his capacity as a trustee of the Ergo Negotiated Provident Fund, a 

pension fund falling within the definition of a pension fund organisation contained in 

section 1 of the Act.  

 

[3] The Complainant has also cited the Ergo Negotiated Provident Fund as the second 

complainant in this matter. However, given that this is a dispute between himself 

and the other trustees of the Fund, I do not consider that he has the authority to cite 

the Fund as a second complainant. A fund is a separate legal entity but any action 

carried out on its behalf can only be done so by the board of trustees acting as a 

whole, or by one or more trustees who have the authority to act on behalf of the 

board as a whole. Neither of these situations is present in this case and, therefore, I 

do not accept the Fund as a second complainant in this matter.   

 

[4] There are nine respondents in this matter, all of whom are cited in their capacities 

as trustees of the Fund at the relevant times.  

 

The Issues 

 

[5] The Complainant makes a number of vague, unsubstantiated and unreasonable 

allegations and demands in his complaint. In addition, he levels insults and 

accusations against the Respondents, some of the beneficiaries and against one of 

my assistant adjudicators. To protect the dignity of these persons, and of these 

proceedings, I will not refer to any of them by name as none of these allegations 

have been proved and some of these persons are not parties to this dispute.   

 

[6] I also do not intend to deal with the details of the investigation (to identify the 

beneficiaries and dependants) and the distribution of the benefits, save to the 
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extent that they are relevant to the issues at hand. In my view, the crisp 

issue for determination in this matter is whether the Respondents, faced with a 

deadlock situation regarding the distribution of these benefits, discharged their 

fiduciary obligations and exercised their discretion as trustees properly in 

distributing the benefits in the manner that they did.  

 

[7] This complaint arises from the fact that the Complainant and the Respondents 

could not agree on how to distribute two death benefits. There appear to have been 

two main areas of disagreement.  

 

[8] The first related to the beneficiary nomination forms. The Complainant believed that 

the most recent forms in respect of both these members had been forged. The 

following statements appear from various points in his complaint and further 

submissions:  

 

“The deceased member did not sign nomination form. X’s evidence together with her 

accomplice is void of truth as such she must be criminally investigated for forgery, 

perjury and attempting to defraud the Fund.” 

 

“She brought her siblings and her first former husband to a scheme to defraud the Fund 

and prejudice legitimate beneficiaries who (prejudice beneficiaries) could in turn 

demand a relief from the Fund later.” 

 

“If one or more respondents disagree that X and Y nominated themselves thus 

completing forgery then the Board must get a hand writing expert report. The costs for 

acquiring such report must be ordered jointly and severally against all respondents to 

the benefit of the Fund.” 

 

“The Board must be ordered to institute criminal cases of forgery, perjury and attempted 

fraud.” 
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[9] The Respondents were of the view that the beneficiary nomination forms 

in both cases were irrelevant because the named beneficiaries would still have to 

be considered in the distribution, on equitable grounds, because they fell within the 

legal definition of a dependant, as provided for in section 37C. The Complainant 

insisted, despite this, that a handwriting expert verify the authenticity of the 

signatures, that these allegations of forgery and fraud should be investigated and 

that criminal prosecution be pursued against the persons he accused of these acts.  

 

[10] The second area of disagreement relates to whether a life partner could be a 

dependant and the degree of dependency. In one of the cases the deceased and 

his wife divorced for financial reasons but continued living together as husband and 

wife. There was no dispute as to the fact that she was his life partner. The 

Complainant’s view on the matter appears from an extract from the minutes of a 

trustee meeting held on 7 March 2003:  

 
“Mr Zwane noted that the nomination form refers to spouse and was signed in 2002. 

According to him, a life partner should not be afforded the same privilege as a spouse. 

The deceased and his life partner had enough time to formalise their relationship. The 

Trustees should consider the age of the daughter and her legal dependency. Mr Zwane 

proposed 60% to the daughter and 40% to the life partner. 

 

Mr Wiseman felt that a life partner had, in all due respect, been treated as wife for 

distribution purposes whilst Mr Zwane was of the opinion that a life partner had no legal 

protection in terms of joint estates, etc. A life partner was not recognized by law but was 

only accommodated in terms of the Pension Funds act. Life partner cannot compete 

with a legal dependent in an instance where there was duty to support.” 

 

[11] The Respondents were of the view that as a life partner, in terms of the law, and on 

the facts, she was a dependant and ought to share in the benefit. 
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[12] Finally, the Complainant also appears to take issue with the fact that the 

Fund incurred costs in referring the matter to arbitration (in terms of the rules), 

which then required further investigations. He seems to be of the view that if the 

board had conceded to his view and ordered further investigations into the 

allegations of fraud, this arbitration and the further investigation would not have 

been necessary. He states as follows in this regard :  

 
“The Board members mentioned above acted irresponsibly and irrational when they 

denied a legitimate request for further investigation before a distribution in this matter 

could be considered. Pension Fund Act, 24 of 1956 puts an obligation to the Board of 

Trustees to conduct proper investigation in order to identify right people to benefit. 

Refusal, which resulted in a dispute which itself, was later referred to arbitration at the 

cost to the Fund.” 

 
“All respondents must be ordered jointly and severally liable to reimburse the Fund 

inclusive costs of to arbitration amounting to thirty eight thousand nine hundred and five 

Rand ninety two cents (R38,905.92). Joint liability is R38,905.92 and severally is 

R4,322.77 or whatever amount with interest suffered by the Fund. This amount must be 

settled within three months from the date of the order.” 

 

Background 

 

[13] It should be stated at the outset that the manner in which death benefits are 

distributed is a matter of discretion. It is a discretion that the trustees must exercise 

properly and in good faith, and if done so this tribunal will not interfere merely 

because it, or another party, prefers a different outcome.  

 

[14] Rule 9.3.4 of the Fund rules provides that: 

 
“At all meetings, the decisions of the Board shall be on a basis of consensus. In the event that 

consensus cannot be reached, the matter shall be referred to a mutually agreed arbitrator” 
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[15] It appears from the minutes of meetings that once it was clear that 

a deadlock had been reached within the board on how to proceed on the matter, a 

decision was taken to refer the dispute to arbitration by a senior pension lawyer, Mr 

Graham Damant, for an advisory opinion. This arbitration, as well as the choice of 

arbitrator was mutually agreed between the Complainant and Respondent. The 

minutes of the meeting reflect no objection from the Complainant to this process.  

 

[16] Both parties presented evidence at the hearing and Mr Damant issued an advisory 

award on 14 May 2003, which set out in some detail the law that was relevant to 

the matter and the legal considerations that applied to the distribution of death 

benefits. Finding that further information was required on certain of the potential 

beneficiaries and dependants, he advised the parties to conduct further 

investigations and gave guidance on what information should be obtained and from 

whom.  

 

[17] Two aspects of the advisory award bear mention here. The first was that it was 

made clear that the authenticity of the signatures on the beneficiary nomination 

forms made no material difference in this case as the persons nominated in those 

forms also fell within the legal definition of dependants and could qualify on that 

basis alone.  

 

[18] It was stressed that the nomination form did not give one a right to share in the 

distribution but rather only a right to be considered by the trustees as a potential 

beneficiary. Whether or not one ultimately received a share of the benefit would 

depend on a range of other factors that the trustees would have to consider. It was, 

therefore, not crucial that the signatures be submitted for analysis to a handwriting 

expert, as the Complainant insisted. Instead, these forms could simply be ignored. 

In any event, as pertinently pointed out by the Respondents, even if it were proved 

that the signatures were forged, this would only show that the deceased member 

had not signed the forms. It would not prove conclusively who did. The 
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Complainant’s insistence that criminal investigations be conducted and 

proceedings brought against the persons he accuses of the forgeries is in my view 

irrational and unreasonable.  

 

[19] The second important point was that in setting out the legal requirements and 

considerations that applied to the distribution of death benefits, Mr Damant pointed 

out quite clearly that a life partner could well be considered a dependant and a 

spouse was not necessarily and automatically more privileged with respect to 

dependency.  The distribution had to be an equitable one taking into account a 

range of factors.  

 

[20] Upon receiving the advisory award, the Complainant (on 23 May 2003) sent a letter 

to the Respondents headed “Notice to criminalize and recover arbitration costs in 

[X] and [Y] Death Cases”. In it he states that “notwithstanding the arbitrator’s report, 

[X] committed an act of forgery therefore her submissions and supplementary 

evidence to that effect cannot be credible”. He goes on to state that fraud and a 

“criminal case of forgery will be opened against [X] and/or [Y] for forging signatures” 

and orders the Fund to submit these documents to a hand writing expert within 14 

days. He alleges further that the Board’s decision to refer the matter for an advisory 

award was unnecessary or at least premature and, therefore, constitutes 

negligence. He again states that the Board members are jointly and severally liable 

for these costs and demands payment within three months.  He then lodged his 

complaint with this office shortly thereafter on 23 June 2003.  

 

[21] As suggested in the advisory award, the board undertook further investigations and 

even referred the beneficiary nomination forms to an in-house handwriting expert 

who could find no evidence of forgery and concluded that forgery was most 

unlikely. This was done presumably to appease the Complainant, despite it having 

been made abundantly clear by the other trustees, and in the advisory award, that 

the nomination form was of little consequence to this exercise.  
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[22] On 3 December 2003, Mr Damant issued a final award in which he considered the 

additional information obtained in further investigations, as well as the results of the 

handwriting analysis (which he again noted did not alter anything) and suggested a 

split which could be used to distribute the benefits. The trustees met on 11 

December 2003 to consider this. The proposed split did not favour the 

Complainant’s stance on the issue and he again rejected it.  The issue was again 

deadlocked.  It seemed that nothing short of the split demanded by the 

Complainant would be sufficient to break the deadlock.   

 

[23] In December 2003 the Respondents sought advice from this office on an urgent 

basis given that the complaint had been lodged and that no agreement could be 

reached. They were concerned about delaying the distribution any further and the 

effects of this on the dependants and beneficiaries. This concern was indeed 

justified given that the Complainant seemed unwilling to change his view, despite 

having been presented with a legal opinion (i.e. the arbitration award) to the 

contrary. This concern was also exacerbated by the fact that this office was without 

an Adjudicator and no binding final rulings could legally be issued until a new 

Adjudicator had been appointed.  

 

[24] Mindful of this stricture, my assistant adjudicator considered the issue and rendered 

her preliminary view (on 23 December 2003) on the issue but stated at the outset 

as follows :  

 
“Please be advised that John Murphy has resigned his position as the Pension Funds 

Adjudicator with effect 31 May 2003 and no new appointment has been made to date. In terms 

of the Pension Funds Act, this office is not permitted to give final rulings in the absence of an 

incumbent. “ 

 

[25] She went on to state that what followed was only her preliminary view necessitated 

by the circumstances and the request from the Respondents. This view was 
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essentially that the Respondents appeared, until that point, to have 

properly exercised their discretion and discharged their fiduciary obligations in 

terms of section 37C. She advised the trustees not to delay any further in the 

distribution of the benefits and to go to final arbitration should they still be unable to 

reach a unanimous decision upon receiving that preliminary view.  

 

[26] The Complainant’s response to this (on 23 December 2003) was to acknowledge 

that that my assistant adjudicator could not deliver a determination and that “the 

preliminary view has no effect or change to the complaint but misleading“. He also 

claims that this was an “abuse of power”. On 17 March 2004 he states in a further 

e-mail that my assistant adjudicator “deputized herself” in the absence of an 

adjudicator, and “colluded with the respondent party . . . and issued what she 

purported a preliminary view in an attempt to confuse and mislead the complainant 

and the Board of Trustees in general.” 

 

[27] I understand that the administrators and the respondents have since distributed the 

benefits (in February 2004), despite the Complainant’s continued objections.  

 

Determination and Reasons  

 

[28] Having considered the background facts and all the information before me (which 

has been too vast and not all immediately relevant to include in this determination), 

it is my view that the Respondents did properly exercise their discretion in 

attempting to resolve this issue and in distributing the benefits in the manner that 

they did. Faced with a deadlock situation, the board correctly invoked rule 9.3.4 and 

referred the matter to arbitration as they were required to do in terms of the rules. 

They recognized that this would also lend some guidance on the legal issues 

involved and how to proceed on the matter. The Complainant agreed to this 

process and participated willingly in it.   
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[29] I find that the Respondents acted properly in not embarking on a full 

scale investigation and criminal prosecution (of the forgery allegations) given their 

view firstly, (and most importantly) that it was not material to the distribution 

exercise (for the reasons stated above), and secondly (though less important) that 

there was no evidence of this other than the fact that it was signed shortly before 

the member’s death.  

 

[30] For the reasons stated above, I find no basis for the conclusion that the 

Respondents were negligent in referring the matter to arbitration, and I do not 

agree that they should be held jointly and severally liable for the costs thereof. They 

were acting as the rules required them to do.  

 

[31] Having first obtained the advisory award, the board then conducted the further 

investigations as suggested, and obtained a view from a hand writing expert. This 

was done presumably to appease the Complainant and an in-house expert was 

used presumably to keep costs down in circumstances where the Respondents 

were of the view (as confirmed in the advisory award) that the nomination forms 

were largely irrelevant to the question of whether the accused beneficiaries 

qualified for consideration as dependants.  I agree with that view, especially in view 

of the fact that there appears to be no dispute that the persons concerned are 

dependants in any event. 

 

[32] When agreement could still not be reached a final arbitration award was obtained 

but again the Complainant did not change his stance on the issues. Concerned 

about delays and aware that the complaint before this tribunal could not be finalized 

without an adjudicator, the Respondents approached my assistant adjudicator for a 

preliminary view, understanding that is was not binding or authoritative. It was only 

at this point that the Respondents decided to distribute the benefit.  

 

[33] In my view, the Respondents were left with no choice but to act as they did. I find 
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that they took all reasonable steps (as required by the rules and 

otherwise) to try and resolve the dispute. There was no indication that the 

Complainant would change his view unless the board accepted his position. I find 

no basis to conclude that in reaching the decision they did, and distributing the 

benefit in the manner they did, the Respondents abused or misapplied their 

discretion. I thus find no basis on which to interfere with the decisions taken. 

 

[34] Finally, it should be stated that boards of trustees are often in a difficult position 

when the rules require that they take decisions in consensus.  A board is usually 

made up of a number of people and, therefore, differences of opinion are expected 

and are at times, necessary and healthy. However, one must guard against this 

creating a situation where the board becomes hamstrung and is unable to act due 

to a lack of consensus in decision making.  

 

[35] In the matter at hand it appears that there were two mechanisms that were 

available to avoid this situation. The first is rule 9.3.4 which requires that matters be 

referred to arbitration when a deadlock is reached. The second is the trustees’ 

fiduciary obligations to act in the interests of the members, beneficiaries and the 

fund as a whole, and to do so in good faith.  

 

[36] In my view this requires that trustees act reasonably. It requires that they accept 

that differences of opinion are expected but that they do not take dogmatic, 

unreasonable and unjustified positions and, thereby, hold the board hostage to their 

views. This would cause unnecessary delays in decision making and the cost of 

these delays is ultimately borne by the members and beneficiaries.  

 

[37] The law certainly does require that trustees be vigilant in exercising their duties but 

trustees must first ensure that they have a proper understanding of what these 

duties entail. This case is an unfortunate example of what can occur when this does 

not happen.  



 12
 

[38] In the circumstances I find no basis on which to conclude that the board misapplied 

its discretion or any of its powers and accordingly, I cannot grant the relief sought 

by the Complainant. The complaint is dismissed.  
 

DATED at CAPE TOWN this ___ day of _____ 2004. 

 

 

...................................................... 

VUYANI NGALWANA 

PENSION FUNDS ADJUDICATOR 
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