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IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

(HELD IN JOHANNESBURG) 

 

    CASE NO: PFA/GA/2638/2005/ZC 

        

In the complaint between: 

M DU PLESSIS                              Complainant 

 

and 

 

LIFESTYLE RETIREMENT ANNUITY FUND                         First Respondent 

LIBERTY GROUP LTD             Second Respondent 

 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 

ACT, 24 OF 1956 (“the Act”) 

 

 

INTRODUCTION  

 

[1] Concern about high costs charged by some life insurance companies 

against both individual investors and pension funds alike for retirement 

provision has raged for many years in South Africa. The Minister of 

Finance has not so long ago lamented the “horrendous” fees levied by 

life companies for retirement provision and proceeded to say the 
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following on the issue: 

 

 “Crucial to the matter of fees is transparency and disclosure. It is easy 

to overcharge someone when they can’t see what you are charging. 

Fund managers should be required to disclose their fees in a 

standardised, transparent fashion. Likewise, trustees have a duty to 

their members to indicate to them the charges levied against their 

contributions. It is my belief that, for far too long, the retirement-fund 

industry has lived off the fat of the land without having to be 

accountable to anybody.”1 

 

[2] That a complaint of this kind should even arise demonstrates clearly 

that both the trustees of the Lifestyle Retirement Annuity Fund (“the 

fund”) and Liberty have failed the transparency test to which the 

Minister refers.  

 

[3] Even the Life Offices Association (which is, as the name suggests, an 

association of life insurance companies, and thus represents their 

interests) has recently acknowledged that all is not well and that 

current practices need to change. It maintains, however, that such 

change of menu should be forward-looking and not seek to unscramble 

the omelette that has already been dished up. The association’s chief 

executive has said on a recent radio programme: 

 

 “I think the issue here is more about the fact that we have to 

                                                           
1  Today’s Trustee (March 2005) at page 14  
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distinguish between historical issues and going forward. The LOA and 

the industry is looking at changing many practices in the industry, 

going forward… . I really think one of the major issues is that we are 

testing products that are sold many years ago, against consumer 

needs that have changed in the interim. You are not going to drive 

with a 2005 vehicle as you would with a 1980 vehicle. And in this 

case, I think in many cases, that’s what’s happening.”2 

 

[4] The trouble, however, is that the complainant in this case joined the 

fund in November 2002 (and thereby hardly bought a 1980 vehicle) 

and stopped contributions in November 2004. What is more, the 

Department of Finance’s Chief Director of Financial Sector Policy has 

indicated that “the challenge still exists for the industry as a whole to 

proactively respond to some of the problems that we have seen in 

policies that have been written in the past”.3 The industry can thus not 

proceed on the hackneyed principle of “let[ting] bygones be bygones”.  

 

[5] This complaint demonstrates poignantly the scourge of “horrendous” 

fees and lack of transparency in the charging of those fees. Instead of 

putting corrective measures in place (as the LOA has undertaken to 

do) the fund surprisingly takes up the cudgels for Liberty (“It is Liberty 

Life’s right to make this deduction that is in dispute”) thereby breaching 

its fiduciary duties to its members to act in their best interests.4 Even 

the State President has urged trustees “to take a more active role in 

                                                           
2  Radio 2000 “Moneyweb Power Hour” 23 May 2005 
3  Radio 2000 “Moneyweb Power Hour”, 24 May 2005 
4  Section 7C(2)(a) 
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discharging their responsibilities on our behalf”.5 Clearly, this invitation 

is lost to the trustees of this fund. 

 

[6] Even Liberty’s chief actuary has acknowledged that this current 

practice is of concern to Liberty when he said: 

 

“We obviously share the policy holders’ views. This is a situation that 

we are not comfortable with and it is something that we are looking at 

and have been addressing and continue to address and look at ways 

we can provide better value for money to our policy holders and to the 

members of the various retirement annuity funds.”6 

 

 It is thus surprising that the fund (and Liberty) should in the 

circumstances insist on these fees or charges. 

 

 

THE FACTS  

 

[7]  The complainant joined the fund and commenced contributing monthly 

amounts of R8 800 from 1 November 2002, automatically7 increasing 

to R9 690 per month from 1 November 2003 and to R10 648 from 1 

November 2004.  The total contributions he has made to the fund 

during the period of 1 November 2002 to and inclusive of 1 November 

2004 is R232 408. His selected retirement date is 1 November of the 

                                                           
5  Today’s Trustee (May 2005) at page 5 
6  Radio 702 Midday Report (7 March 2005) 
7  An automatic 10% annual increase of contributions was applicable to the complainant 
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year following the date upon which he turns 61. He was 39 when he 

joined the fund. These facts are not in dispute. 

 

[8] After 1 November 2004 the complainant made no further contributions. 

He avers that both at the commencement of his membership of the 

fund and during the course of 2004 he discussed with his financial 

advisor his intention to stop contributions in 2004.  He says his financial 

advisor informed him that he would not be penalised for stopping 

contributions, and that Liberty is in possession of correspondence from 

the financial advisor to this effect.8 He says at no stage did he receive 

any verbal or written notification from either the fund or Liberty 

indicating that he would be penalised for stopping contributions. None 

of these averments are in dispute. 

 

[9]  When the complainant stopped making contributions, the value of his 

investment (according to the fund) stood at R236 453,31. In January 

2005 Liberty deducted an amount of R134 778,38 from that investment 

value leaving R101 674,93 for the complainant. That represents a 

charge of 58% of the complainant’s total contributions over a two year 

period. 

 

 

                                                           
8  In my view there is no reason to doubt this submission because both the fund and 

Liberty must reasonably have been aware of the very high improbability of the 
complainant being able to sustain contributions that are subject to a 10% annual 
escalation until age 61. Consider, for example, that his monthly contributions after 5 
years (at age 45) would be R15 500, after 10 years (at age 50) R25 107, after 15 
years (at age 55) R40 435, after 20 years (at age 60) R65 122 and in the last 12 
months a staggering R71 634 per month. These are figures supplied by Liberty. 
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THE COMPLAINT 

 

[10] The complainant submits that this charge is unjustified and wants 

reimbursement of his contributions together with interest. He says if he 

had been informed that there would be such a charge upon stopping 

contributions he would never have “engage[d] in this investment plan”. 

 

 

THE FUND’S RESPONSE 

 

[11] The fund raises two technical points in its defence. The first is that this 

is not a complaint as defined in the Act in that, firstly, it is directed at 

the insurer and not the fund and, secondly, it relates to a policy of 

insurance between the fund and the insurer. The second point is that, 

since this matter concerns a policy of insurance, the adjudicator has no 

jurisdiction over the insurer or the operation of life policies issued by 

the insurer. Both points are, in my view, unsustainable as I shall show 

below. 

 

[12] In addition to these two technical points, the fund submits on the merits 

that Liberty has a “right to make the deduction [of R134 778,38] since 

the policy provides for that”. In this regard it points to clause 7 of a 

document it calls a policy which deals with what should happen in the 

event of a discontinuation of contributions. The clause provides: 
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  “NON-FORFEITURE 

If any Contribution is not paid within the days of grace9 and the 

Contract has acquired an Asset Value, the Contract shall be made 

paid-up for reduced benefits.  No further contributions shall then be 

payable. 

 

The Asset Value is the value of the Investment Account reduced by 

any applicable Non-Forfeiture charges and an amount in respect of 

any unrecouped expenses determined by Liberty’s Actuary.”  

 

[13] It also relies on rule 5.2 of the fund rules for the submission that Liberty 

has a right to make the deduction in issue. The rule provides as 

follows:  

 

“If a MEMBER prematurely discontinues his CONTRIBUTIONS to the 

Fund, then provided CONTRIBUTIONS have been paid for the 

minimum period required in terms of assurance on the MEMBER’S life 

he will be entitled to paid-up BENEFITS under the Fund for an amount 

determined in relation to the actual CONTRIBUTIONS paid.” 

 

[14] The fund also seeks to rely on revised rules that it says came into 

effect on 1 January 2005. It says these revised rules were approved by 

the Registrar on 8 April 2005 and thus registered in terms of section 

12(4) of the Act. It is trite that rules come into effect only upon 

registration by the Registrar of Pension Funds. Thus, even though the 

revised rules have been approved by the Registrar with effect from 1 

January 2005, the complainant had already been prejudiced by that 
                                                           
9  Thirty days from the date the last contribution was due 
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date and so these rules can have no retrospectively remedial effect for 

the fund and/or Liberty. The complaint was received by this office on 10 

March 2005 and it was based on non-disclosure in the rules then in 

force. What is more, in determining the “paid-up” value of the 

complainant’s investment the applicable rules were those in effect as at 

1 December 2004 and not any subsequent amendments. 

 

[15] The fund also raises as a defence the impossibility of complying with 

any adverse determination that the adjudicator may make. It says, 

because it has no assets other than claims against Liberty policies, any 

ruling by the adjudicator that it “make[s] good the value of benefits” will 

therefore be otiose. But that is not what the complainant seeks. 

 

 

DETERMINATION AND REASONS THEREFOR 

 

[16] The simple issue that calls for determination here is whether the fund 

and Liberty are entitled to deduct an amount from the complainant’s 

contributions by reason solely of his stopping contributions to the fund. 

The answer must lie in the rules of the fund, the Pension Funds Act 

and the Income Tax Act.10 None of these entitle Liberty to do this. Even 

the policy documents (which can be of no application to the 

complainant if the fund’s argument is correct that they embody a 

“contractual nexus” between the fund and Liberty) do not. 

                                                           
10  Mostert NO v Old Mutual Life Assurance Company (SA) Ltd [2001] 8 BPLR 2307 

(SCA) at paragraph [30] 
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[17] But before dealing with the merits of the complaint, it is necessary to 

dispose of the fund’s technical defences. 

 

 Whether this is complaint as defined 

 

[18] A complaint is defined in section 1 of the Act as follows: 

 

 ““complaint” means a complaint of a complainant relating to the 

administration of a fund, the investment of its funds or the 

interpretation and application of its rules, and alleging- 

 

(a) that a decision of the fund or any person purportedly taken in 

terms of the rules was in excess of the powers of that fund or 

person, or an improper exercise of its powers; 

(b) that the complainant has sustained or may sustain prejudice in 

consequence of the maladministration of the fund by the fund 

or any person, whether by act or omission; 

(c) that a dispute of fact or law has arisen in relation to a fund 

between the fund or any person and the complainant; or 

(d) that an employer who participates in a fund has not fulfilled its 

duties in terms of the rules of the fund; 

 

but shall not include a complaint which does not relate to a specific 

complainant;” 

 

[19] There is no dispute that Liberty is the administrator of the fund. In fact 
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the fund expressly says so in its response (“Liberty Life fulfils the role 

of Administrator of the Fund”) and Liberty has not denied the allegation. 

Inasmuch as the complainant contests the deduction of R134 778,38 

from his contributions by the administrator of the fund, there can be no 

bona fide dispute that this complaint relates to the administration of the 

fund by Liberty. 

 

[20] There is also no dispute that the complainant’s complaint relates to the 

investment of retirement funds by the administrator. The complainant 

says: 

 

 “If I was initially informed correctly [about the “56% of investment 

penalty”] I would not engage in this particular investment plan… . I do 

not wish to continue with any investments at this institution” 

 

[21] It is thus clear that the complaint relates to the investment of funds and 

that the complainant alleges that he has “sustained … prejudice in 

consequence of the maladministration of the fund by … any person”, 

and that person is clearly Liberty, the administrator. In Armaments 

Development and Production Corporation of SA Ltd v Murphy NO and 

Others [1999] 11 BPLR 227 (C) at 231C the Cape High Court put the 

issue thus: 

 

 “Sub-paragraph (b) of the definition [of complaint] makes this 

distinction even clearer by referring to prejudice suffered by a 

Complainant as a result of the maladministration of the fund by the 
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fund or any person. Clearly this has to be a person administering the 

fund or performing any of the functions prescribed in the Act or rules 

for such person … .”  

(italics in original text) 

 

[22] Thus, if Liberty is the administrator of the fund and it (Liberty) has 

deducted R134 778,38 from the complainant’s contributions of R232 

048 in circumstances where no provision is made for such deduction 

anywhere in the rules of the fund (or in any other document for that 

matter) in strict accordance with which the business of the fund must 

be administered, and the complainant cries foul, such a scenario 

clearly falls within the compass of a complaint as defined. 

 

 Whether the adjudicator has jurisdiction 

 

[23] The fund says the adjudicator has no jurisdiction to investigate this 

matter because “it relates to the operation of a life policy concluded 

between the Fund and Liberty Life”. This is urban legend as 

demonstrated by the following examples. 

 

[23.1] In a letter dated 5 November 2002 welcoming the complainant 

to Liberty, Liberty thanks the complainant for investing in Liberty 

Excelsior Investments. It does not thank the fund for doing so. 

 

[23.2] In the same letter addressed to the complainant, Liberty says, 

“U kontrak en ’n afskrif van die kwotasie word vir veilige 
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bewaring aangeheg. Ons hoop dat hierdie kontrak aan u 

behoeftes sal voldoen”. It does not say the fund’s contract is 

attached. 

 

[23.3] Under the heading “U Nuwe kontrak” Liberty says to the 

complainant, “Hierdie belegging bied die buigsaamheid om u eie 

beleggingsopsies te kies”. It does not talk to the fund but directly 

to the complainant. 

 

[23.4] Liberty then gives the complainant a Liberty call-centre number 

and that of his own financial advisor in the event of any further 

information being required by him on his new contract. 

 

[23.5] Elsewhere in the policy documentation under the heading 

“Compliance and Complaints”, Liberty says the following to 

the complainant: 

 

 “Should you have any queries or complaints regarding your 

contract, please first contact your financial adviser and discuss the 

problem with him/her. If the matter is not handled to your 

satisfaction, you can contact the Liberty Policyholder Relations 

Department on telephone … or fax …” (my underlining) 

 

[23.6] A document titled “Additional Information About Your 

retirement Annuity” is also clearly by its terms addressed and 

directed to the complainant and not the fund. Clauses 11 and 12 
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thereof demonstrates a direct relationship not between the fund 

and Liberty but between the complainant and Liberty. They read: 

 

“11. Your purchase of this Retirement Annuity gives you 

membership of Liberty’s Lifestyle Retirement Annuity Fund … 

The Rules of the Fund are available on request from Liberty…  

 

12. If any dispute arises concerning your Retirement Annuity, you 

should put your concerns in writing, addressed to the Principal 

Officer, Personal Benefits Legal Services … . If the matter is 

not resolved to your satisfaction within 30 days after we 

receive the letter, you will be able to address a written 

complaint to the Pension Funds Adjudicator … .”  

 

 There is thus, on Liberty’s own documentation, no merit in the 

argument that there is no contractual nexus between the complainant, 

on the one hand, and Liberty on the other. It rather seems to me there 

is no difference between the fund, on the one hand, and Liberty on the 

other. The fund appears to be just Liberty’s alter ego. This is in part 

demonstrated by the fund’s zealous argument that Liberty has a right to 

deduct R134 778 from the complainant’s contributions in 

circumstances where, as I shall show, no provision is made therefor in 

the rules of the fund or in any other document filed by the parties.  

  

[24] In simple terms, this matter concerns the administration of the fund by 

Liberty (at the trustees’ behest) as a result of which the complainant 
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has suffered R134 778 worth of prejudice while the trustees 

inexplicably bat for the other side (namely, the insurer). That has 

nothing to do with the “operation of a life policy”.  

 

 

THE MERITS 

 

 The Rules and Policy Documents 

 

[25] The fund relies on two provisions for the argument that Liberty has a 

right to deduct the R134 778,38 from the complainant’s contributions. It 

relies on clause 7 of the “Terms and Conditions” document among the 

numerous policy documents. It also relies on rule 5.2 of the rules of the 

fund. Neither of these provisions permits this. 

 

[26] Clause 7 says if contributions are not paid within the grace period (30 

days) the contract will be made paid-up for “reduced benefits”. These 

are said to be the investment value reduced by “Non-Forfeiture 

charges” together with another amount representing “unrecouped 

expenses” determined by Liberty’s actuary. Non-forfeiture charges are 

nowhere defined; neither is the method by which Liberty’s actuary 

“determines” these “unrecouped expenses” explained. 

 

[27] Rule 5.2, on the other hand, simply says if contributions are stopped 

before the selected retirement date (in this case 1 November of the 
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year following the complainant’s 61st birthday) then the complainant will 

be entitled to “paid-up benefits” for an amount “determined in relation to 

the actual contributions paid”. How the “amount” will be determined “in 

relation to the actual contributions paid” is nowhere explained. Clause 

9 of the policy document titled “Terms and Conditions” expressly deals 

with “paid-up benefits”. It reads: 

 

 “Provided that the Contract has an Asset Value it may be paid-up. No 

further contributions shall then be payable, and all benefits otherwise 

payable shall be reduced accordingly. The reduced benefits shall 

continue to participate in the Portfolio/s selected.”  

 

 There is no explanation as regards by what method “benefits otherwise 

payable” shall be “reduced accordingly”. 

 

[28] The only determinable charges are the so-called “unrecouped 

expenses” referred to in clause 7 of the “Terms and Conditions” policy 

document on which the fund relies. These are detailed in the policy 

documents submitted by the fund as follows:  

 

[28.1] A monthly Retirement Annuity Recurring Contribution charge of 

R307.58;  

 

[28.2] A Guarantee Charge of R87.87; 

 

[28.3] A Portfolio Management Fee of 0.16% per month; 
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[28.4] A Foreign Currency Management Fee of 0.096% per month; 

 

[28.5] A policy fee of R12.00 per month; and 

 

[28.6] Actual commission paid (inclusive of VAT) of R117 793,13. 

 

But since the charges in subparagraphs [28.1] to [28.5] are monthly 

charges, and should thus have already been deducted over the past 25 

months of the complainant’s contribution, I can find no reason for their 

continued deduction for the notional remainder of the life of the 

contract.  

 

[29] The fund says this commission includes “commission paid on the 

automatic premium increases”. There is nothing either in the rules or in 

the policy documentation that allows for payment of additional 

commission every time contributions are contractually automatically 

increased. This is a practice that I consider the regulator should 

investigate. I wonder how many retirement annuity members know that 

they pay this commission every time their contributions increase at 

every anniversary of their membership. 

 

[30] But if the fund is correct in its argument that there is no contractual 

nexus between the complainant and Liberty, then the terms of these 

policy documents (ostensibly governing the relationship between the 
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fund and Liberty) can be of no application to a person who is no party 

to them. In the result, these fees would have to be recovered from the 

fund and not the complainant. 

 

[31] Nevertheless, the fund cannot be correct in its “contractual nexus” 

argument as has been shown above. Even so, however, the policy 

documents expressly state that the commission payable to financial 

advisers “is not [to be] deducted directly from [the complainant’s] 

contributions, but is [to be] recovered from the contract charges … over 

the term of the contract”. There is no provision for how this commission 

should be recouped in the event of the complainant stopping 

contributions before the contract has run its course. It is not open to 

Liberty or the fund simply to lump such commission together with the 

other charges and recover it from the complainant’s contributions. 

Where there is no provision for a particular scenario in the rules (or 

other related documents), it simply cannot be done. There is no room 

for being creative and opt for analogous scenarios. The Supreme Court 

of Appeal has said the following in this regard: 

 

 ““An unavoidable consequence of the absence of appropriate 

provisions was that counsel for Respondent were constrained to rest 

their argument upon what they described as analogous provisions in 

the rules which, so it was said, gave “an indication” as to what should 

be done in this admittedly different situation. In my opinion there are 

serious conceptual difficulties in the way of such an approach. What 

the trustees may do with the fund’s assets is set forth in the rules. If 
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what they propose to do (or have been ordered to do) is not within the 

powers conferred upon them by the rules, they may not do it.”11 

 

 [32] In the result there is no basis for deduction of the commission from the 

complainant’s contributions.  

 

  

 The Pension Funds Act 

 

[33] There is no dispute that the fund is registered in terms of the Pension 

Funds Act. Its rules have recently been amended on 8 April 2005 in 

terms of section 12(4) of the Act. Thus, the provisions of the Act apply 

to it. Section 13 of the Act provides: 

 

 “Subject to the provisions of this Act, the rules of a registered fund 

shall be binding on the fund and the members, shareholders and 

officers thereof, and on any person who claims under the rules or 

whose claim is derived from a person so claiming.” 

 

[34] The Act makes no provision for the deduction of “unrecouped 

expenses” from a member’s contributions upon discontinuation of 

contributions to the fund. As has already been demonstrated, the only 

such expenses referred to in clause 7 of the “Terms and Conditions” 

policy document are those set out in paragraphs [28.1] to [28.5] above 

but which (by reason of being monthly debits) must already have been 
                                                           
11  Tek Corporation Provident Fund & Ors v Lorentz [2000] 3 BPLR 227 (SCA) at para 

[28] 
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deducted from the complainant’s investment value. 

 

 

 The Income Tax Act 

 

[35] One of the conditions for the approval of a retirement annuity fund by 

the Commissioner for Inland Revenue for income tax purposes is that 

its rules must provide: 

 

 “that a member who discontinues his contributions prematurely shall 

be entitled either to an annuity (payable from the date on which he 

would have become entitled to the payment of an annuity if he had 

continued his contributions) determined in relation to his actual 

contributions or to be reinstated as a full member under conditions 

prescribed in the rules of the fund” 

 

[36] That provision is contained in rule 5.2 (as it read on 1 December 2004) 

and there is nothing in that rule that allows for a deduction of 

“unrecouped expenses” from a member’s contributions who has 

stopped making contributions to the fund. There is also nothing in the 

Income Tax Act that permits such deduction from a member’s 

contributions. What is more, neither the fund nor Liberty can lawfully 

operate outside the rules because it is one of the conditions for the 

fund’s tax approval status that its rules must be complied with (see 

paragraph (c) of the definition of “retirement annuity fund” in the 

Income Tax Act). If the rules make no express provision for the 
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deduction here in issue, then neither the fund nor Liberty, as 

administrator, can lawfully make it. If either of them should make such 

a deduction, then the fund would be in breach of at least one of the 

three conditions for its tax approval status.12 The result must then be 

loss of tax advantages for members of the fund and thus less appeal 

for retirement planning using a retirement annuity fund underwritten by 

a life insurer. This aspect of the determination will be brought to the 

attention of the South African Revenue Service for its consideration. 

 

 

RELIEF  

 

[37] The complainant has asked for reimbursement of his contributions 

together with interest thereon as he does not wish to continue investing 

with Liberty. The operation of retirement annuity funds, however, does 

not allow for that kind of relief. An alternative would be to transfer from 

the fund to another retirement annuity fund not administered by 

Liberty.13 For this the complainant would have to seek advice as 

regards income tax implications, if any. 

 

[38] In the result, I make the following order: 

                                                           
12  The other two conditions are, firstly, that the fund must be a permanent fund bona 

fide established for purposes of providing retirement benefits to members and death 
benefits to their dependants and, secondly, that the rules must contain certain 
express provisions such as no benefit before age 55 or after 70; no lump sum 
benefits; etc  

13  Since the practice that forms the subject-matter of this complaint appears to be 
standard among life insurance companies, it would not make sense to transfer from a 
retirement annuity fund administered by one life insurer to another administered by 
another insurer. 
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[38.1] The Lifestyle Retirement Annuity Fund and Liberty Life are 

jointly and severally (the one paying the other to be absolved) 

ordered forthwith to credit the complainant’s investment account 

in the fund with the amount of R134 778,38 (less such of the 

charges set out in subparagraphs [28.1] to [28.5] above as have 

not yet been recouped for the 25 months of the complainant’s 

contribution, if any). 

 

[38.2] The Lifestyle Retirement Annuity Fund and Liberty Life are 

further ordered to pay interest on the amount in paragraph [38.1] 

above at the rate of 15,5% per annum from the date of this 

determination until date of final payment.  

 

 

Dated at JOHANNESBURG on this the           day of MAY 2005. 

 

 

VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 
Registered Address of the Fund 
Lifestyle Retirement Annuity Fund  
1 Ameshoff Street 
Braamfontein 
2001 
 
Liberty Group 
PO Box 2094 
Johannesburg 
2000 
 
Section 30M filing: High Court 


