
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

                                                               CASE NO: PFA/GA/3391/01/CN   

In the complaint between: 

 

Peter Mahlomola Modise                                         Complainant 
 
                                                                                         
and  

 
Central Retirement Annuity Fund                           First Respondent 
 
Sarah Modise                                                            Second Respondent 
 
Brian Tilotsane                                                         Third Respondent 
 
                                                                                         

 
 

PRELIMINARY RULING IN TERMS OF SECTION 30J OF THE PENSION 
FUNDS ACT OF 1956  

 
 

[1]        This complaint relates to the distribution or allocation of a death benefit, 

one of the dependants (the complainant) alleging that he was unfairly left 

out.  The complainant charges that the trustees of the Central Retirement 

Annuity Fund (“the fund”) acted unreasonably in excluding him from the 

distribution of the benefit. 

 

[2]        Since the complainant and the fund have come to an agreement by 

which to settle this matter, it is unnecessary to traverse the usual 

complications to which complaints on this issue give rise.  However, 

because the second and third respondents were not party to the 



settlement negotiations, it is considered prudent that they be joined as 

they have sufficient interest in this matter.  I do so mindful of the invitation 

extended to them in a letter dated 15 April 2003 at the instance of the 

fund to make representations on the proposed settlement.  I believe that 

no representations from them have been received.  Nevertheless, I now 

give them an opportunity to make those representations so that I may 

make a final determination disposing of this matter. 

 

[3]        No hearing has been held in this matter and thus in coming to the 

decision set out below, I have relied exclusively on the written 

submissions filed on behalf of the complainant and the underwriter and 

administrator of the fund (Sanlam), respectively, as well as on 

documentary evidence.  Naturally, no submissions have been received 

from the second and third respondents since they have, until now, not 

been party to this matter. 

 

[4]        For the sake of completeness, I shall set out the background facts. 

 

 

The facts 

 

[5]        Mr. Elias G. Modise (“the deceased”), who had been a member of the 

fund, had during his lifetime been married to the second respondent.  The 

complainant and Mr. Tilotsane, the third respondent, are his sons. 

 

[6]        On 11 May 1989, the fund purchased a policy on the life of the deceased 

from Sanlam Life Assurance Limited (Policy No.962207x0).  He 

nominated both the complainant and the third respondent as his 

beneficiaries for purposes of payment of the death benefit.  When the 

deceased reached retirement age in May 1995, he elected to receive an 

annuity, with the fund as owner.  The original policy was cancelled and an 



annuity contract (No. 1510386x5) to the value of R115 594-17 was 

issued to replace the original one.  On the annuity policy contract, the 

names of the complainant and the third respondent are reflected as the 

deceased’s nominated beneficiaries.  The annuity payable in terms of the 

policy was guaranteed until 1 May 2005.  

 

[7]        The deceased passed away during May 1998, and by the time of his 

death he had already commenced receiving a gross monthly annuity of 

R1 714.98 from the fund.  Following his death, the trustees of the fund 

and/or the underwriter and administrator decided to pay the remaining 

pension instalments to the second and third respondents in equal shares 

of 50% of the monthly pension.  Thus, with effect from 1 June 1998, each 

of them started receiving a monthly pension of R857.49.  It appears that 

the complainant was excluded from the distribution, and it is that 

exclusion which forms the basis of his complaint.   

 

[8]        Paragraph 7.3 of Part 8 of the rules of the fund governs the payment of 

death benefits in accordance with the policy.  Its provisions are materially 

similar to those of section 37C of the Act and, because of the order made 

below, it is not necessary to burden this determination by quoting it here.   

 

[9]        Correspondence received from the underwriter and administrator of the 

fund indicates that very little if any independent investigation into the 

circle of the deceased’s dependants was undertaken.  As a result of this, 

the fund did not effect an equitable distribution of the death benefit.  

Nevertheless, because of the proposal put forth by the underwriter and 

administrator which has been accepted by the complainant, I think it 

unnecessary to dwell on this issue.  It is now up to the second and third 

respondents to come to the party. 

 



[10]      Pursuant to subsequent negotiations that took place between the 

representative of the underwriter and administrator, on the one hand, and 

the complainant’s representative on the other, an agreement was 

reached between the parties to the negotiations that the allocation 

needed to be revised.  The suggested settlement is contained in a letter 

from the representative of the underwriter and administrator dated 3 April 

2003, wherein it is proposed that the fund should allocate 40% of the 

benefit to the second respondent and 30% each to the third respondent 

and the complainant.  The effect of such allocation is that the second 

respondent will receive a monthly pension of R685.00 and the 

complainant and the third respondent each R514.00 per month.  As at 31 

August 2001, an amount of R48 709.95 was still available for distribution. 

 The practical implications are that the complainant will receive a further 

R29 841, the second respondent a further R14 645.31 and the third 

respondent a further R3 598-31.  In a letter dated 6 March 2003, the 

proposed settlement was accepted on the complainant’s behalf.  

 

[11]      In light of the fact that the second and third respondents were previously 

not joined as parties hereto, and especially the fact that their vested 

rights will be adversely affected should the proposed settlement be made 

an order of this tribunal, I consider it prudent to afford them an 

opportunity to file their responses to the complaint, as well as 

submissions, if any, regarding the proposed re-allocation of the death 

benefit.  

 

[12]      In the result, I make the following order:  

 

(a) Mrs Sarah K. Modise and Mr Brian Tilotsane are hereby joined as the 

second and third respondents, respectively, in terms of section 

30G(d) of the Act; 

 



(b) Mrs Sarah K Modise and Mr Brian Tilotsane are hereby ordered to 

show cause, if any, by no later than Friday 21 May 2004, why the 

following order should not be granted: 

 

(i) The decision of the fund and/or the administrator of the fund 

to allocate 50% apiece of the death benefit payable from 

retirement annuity policy No.15103863x5 to Mrs Sarah K 

Modise and Mr Brian Tilotsane is, by agreement among all 

parties hereto, set aside; 

 

(ii) The fund is hereby ordered to allocate 40% (R14 645.31) of 

the benefit to Mrs Modise, 30% (R3 598.31) to Mr Tilotsane 

and 30% (R29 841.00) to Mr Peter Mahlomola Modise by 

no later than Friday 28 May 2004. 

 

(iii) Interest shall be paid on the amounts payable to Mr 

Tilotsane and Mr Peter Mahlomola Modise, respectively, 

such interest to be based on the fund’s investment growth 

and/or returns over the period 1 September 2001 to date of 

payment in respect of Mr Tilotsane, on the one hand, and 

over the period 1 June 1998 to date of payment in respect 

of Mr Peter Mahlomola Modise, on the other. 

 

(c)     The Central Retirement Annuity Fund is hereby ordered to serve a 

copy of this determination on the second and third respondents 

and to furnish proof of such delivery to this Tribunal within 7 

(seven) days of its receipt hereof. 

 

 

DATED AT CAPE TOWN THIS 22nd DAY OF APRIL 2004. 

 



 

_________________________________ 

VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 
 


