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IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

(HELD AT CAPE TOWN) 

 

     CASE NO: PFA/GA/1369/04/KM 

In the complaint between: 

N. B. GOVENDER                              First Complainant 

L. SARLIE               Second Complainant           

            

and  

 

L’OREAL SOUTH AFRICA PROVIDENT FUND                                First Respondent 

L’OREAL SOUTH AFRICA (PTY) LTD                                           Second Respondent 

 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 24 

OF 1956 (“the Act”) 

  

 

 

Introduction 

 

[1] The complainants are former employees of the second respondent, which is a 
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participating employer in the first respondent. The complaint concerns the 

withholding of the complainants’ respective pension benefits by the fund pursuant 

to the provisions of section 37D of the Act. 

 

 

Complaint 

 

[2] Both complainants were employed by the employer until 28 October 2003 when 

they claim they were unfairly dismissed. On approaching the fund administrators 

for payment of their pension benefits, they were informed that the employer’s 

attorneys had instructed the fund administrators to withhold payment of the 

benefits pending the outcome of an intended civil action to be brought against 

them. The relief requested is an order directing the fund to pay the benefits to the 

complainants.  

 

[3] The attorneys for the complainants filed a notice of withdrawal as attorneys of 

record on 30 November 2004. Letters were therefore addressed to both 

complainants at their last known addresses inviting them to comment on the 

response filed by the employer and the fund. However, no reply was received 

from either complainant, and the letter sent to Mr Sarlie was eventually returned 

undelivered. I must therefore determine the matter on the papers before me. 
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Response 

 

[4] The employer and the fund filed a comprehensive response, supplemented in a 

joint further submission in answer to a request for an update by this office. Those 

documents set out in some detail the circumstances that led to the dismissal of 

the complainants, and contain allegations that the complainants, together with 

two other fellow employees who are not party herein, using their various 

positions with the employer, were involved in a series of fraudulent transactions. 

The estimated financial impact of these fraudulent transactions to the employer is 

in excess of R2.9 million. 

 

[5] The values of the complainants’ respective benefits are R99 135,78 (Govender) 

and R183 188,93 (Sarlie). 

 

[6] The respondents seek to invoke the provisions of section 37D(1)(b)(ii), 

contending that the fund is entitled to withhold the pension benefits pending the 

obtaining of a suitable judgment in favour of the employer, in which case the 

pension proceeds may be paid out to the employer. 

 

[7] They have set out the history of this matter comprehensively. The detailed 

allegations of fraud and theft on the part of the complainants, none of which are 

placed in dispute since they have not filed a reply, will not be repeated here.  
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[8] The respondents further contend that, in the circumstances of this case, the 

length of time taken to date to obtain a judgment is not unreasonable. In support 

of this they draw attention specifically to the following factors: 

 

[8.1] the conduct of the employees allegedly participating in the scheme 

involved a multiplicity of incidents of fraud, theft, dishonesty and/or other 

forms of misconduct, necessitating an extensive time period for the 

employer to quantify the damages suffered; 

 

[8.2] the fact that employees had been acting in concert with each other 

necessitated an in-depth investigation to establish the identity of the 

various employees, as well as the role played by each, and as far as 

possible the damage occasioned by each employee; 

 

[8.3] the employees involved had been in the employ of the employer for 

substantial periods of time, thus extending the scope of the investigation 

as it involved a prolonged retrospective period; 

 

[8.4] the quantification of the damages sustained by the employer therefore 

necessarily entailed a lengthy investigative procedure; 

 

[9] From the time of dismissal in October 2003, the employer has conducted the 

above enquiries, finalizing the initial investigation during December 2004. It has 
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preferred criminal charges against both complainants, reporting further that the 

docket in the criminal case has been stolen or lost on no less than three 

occasions, and has had to be reconstituted each time, leading to further delays in 

the criminal prosecution. The latest “lodging of the docket” (which I assume 

means the reconstitution of the docket) occurred in November 2004. The 

employer has now reported the matter to the senior area commissioner of the 

South African Police Service and has been assured that the matter will receive 

priority. In addition, it has instituted a civil action against Ms Govender, summons 

having been issued out of the Johannesburg High Court on 8 February 2005. In 

that case Ms Govender has apparently filed a plea and the employer has already 

applied for a trial date, which it anticipates will not be secured prior to early 2006. 

The employer has also successfully defended an action for unfair dismissal 

brought against it in the National Bargaining Council for the Chemical Workers 

Industry.  

 

 

Determination and reasons therefor 

 

[10] Regarding permissible deductions from pension benefits, section 37D(1)(b)(ii) of 

the Pension Funds Act 24 of 1956 (“the Act”) provides as follows: 

 

  “(1) A registered fund may – 

  

  (a)  … 
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 (b)  deduct any amount due by a member to his employer on the date of his 

retirement or on which he ceases to be a member of the fund, in respect of –  

   (i) … 

  (ii) compensation (including any legal costs recoverable from the 

member in a matter contemplated in subparagraph (bb)) in respect of any 

damage caused to the employer by reason of any theft, dishonesty, fraud 

or misconduct by the member, and in respect of which - 

  

   (aa) the member has in writing admitted liability to the employer; or 

   (bb) judgment has been obtained against the member in any court, 

including a magistrate’s court, 

   

from any benefit payable in respect of the member or a beneficiary in terms of 

the rules of the fund, and pay such amount to the employer concerned.” 

 

[11] The respondents have certainly made out a strong prima facie case to show that, 

should an appropriate court order be obtained, the employer will be brought 

squarely within the protection afforded it by section 37D. In this regard, the 

respondents have set out sufficient allegations and evidence to persuade me 

that, if proven, the damage occasioned to the employer will certainly have been 

due to “theft, dishonesty, fraud or misconduct by the member[s]” as required by 

the Act. 

 

[12] However, in addition to the requirements of the Act, it is also necessary for the 

respondents to bring themselves within the four corners of the rules. In this 



Final 
 

7

regard rule 13 requires that the employer give written notice to the fund of its 

request to withhold a benefit. It states as follows: 

 

“DEDUCTIONS FROM BENEFITS 

 

The TRUSTEES will have the right to make deductions from the benefit to which 

a MEMBER or other beneficiary is entitled from the FUND as are permitted in 

terms of Section 37D of the ACT and in respect of which a claim has been 

lodged in writing within such reasonable time of the event giving rise to the 

benefit as the TRUSTEES may from time to time fix for making such claims.” (my 

italics) 

 

[13] It is apparent from this rule that the power to make a deduction from a benefit, 

and the ancillary power to withhold it pending the establishment of the 

entitlement to that deduction in terms of section 37D, can only be exercised once 

a request in writing has been received from the employer.  There is no other way 

of reading this rule. Written notice is a pre-requisite, or condition precedent, 

which triggers the fund’s authority to withhold members’ benefits pursuant to rule 

13. The trustees must also determine the time frame for the receipt of such 

complaints. 

 

[14] In this case, despite numerous requests from this tribunal to confirm and submit 

proof that such notice was given, the respondents have failed to respond on this 

aspect. I set out below the chronology of the correspondence in this regard. 
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[14.1] On 20 April 2005 one of my senior assistant adjudicators (“my 

assistant”) addressed a letter to the respondents’ attorneys. The 

relevant passage reads as follows: 

 

“Rule 13 of the fund rules (supplied by you) requires the employer 

to notify the trustees of the fund in writing of any claim in terms of 

section 37D within a reasonable time. Please attach a copy of the 

employer’s written notice to the fund to withhold the benefit in 

terms of the above section, and advise when this was delivered to 

the fund.  

…….. 

    

In view of the considerable time that has already elapsed in this 

matter (not due to any delay on your part), please could you 

furnish the above information by Wednesday 4 May 2005, 

provided that the details of the fund must please be provided as 

soon as possible, and no later than Monday 25 April 2005. 

Thanking you for your assistance.”  

  

[14.2] A letter was received from the respondents’ attorneys dated 26 

April 2005 advising that they had been in contact with the fund 

administrators, who had undertaken to furnish a copy of the 

notification. This would be forwarded as soon as it was to hand. 

 



Final 
 

9

[14.3] On the 10 and 14 June 2005, respectively, my assistant left urgent 

messages for the respondents’ attorneys to call her with regard to 

the written notification. 

 

[14.4] On 14 June 2005 the respondents’ attorney returned the call and 

advised that he would revert with that and other information the 

following day. 

 

[14.5] On 15 June 2005 a letter was received via e-mail from the 

respondents’ attorneys dealing with other outstanding queries, but 

not the written notification. 

 

[14.5] On the same day, my assistant sent a fax to the respondents’ 

attorneys in the following terms: 

 

“I’ve just gone through your letter which deals with all the 

questions set out in my letter of 7 June 2005. However, you have 

still not replied on the very important question of when the fund 

was requested in writing by the employer to retain the benefits of 

the complainants. I did request this information in my e-mail of 20 

April 2005. Please could you revert urgently with this information. 

Failure to do so may well result in the inference that no such 

written notice was given.” 
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[14.6] Still on 15 June 2005 the respondents’ attorneys replied to the fax 

in an e-mail, which stated 

 

“Just returned to the office. Thank you for the letter. Have sent it to 

client for instructions as they would have to liaise with the fund 

administrators to obtain a copy. I have requested a copy 

previously and have yet to receive a copy.  

 

I can unfortunately not take the matter much further other than to 

refer you to the Fund Administrators, Robson Savage. The contact 

person is Paul Robson and can be contacted on 011 – 643 4520. 

 

Please would you advise if you are not able to obtain joy from 

them as I will then follow it up with the HR dept at client.” 

 

[14.7] On 20 June 2005 my assistant spoke to a Mr Wallace at Robson 

Savage, as Mr Robson was on leave until the following Monday. 

She advised Mr Wallace of the urgency of the situation, and 

informed him that failing receipt of information pertaining to the 

notice to the fund, the fund and the employer ran the risk of an 

adverse determination. He promised that Mr Robson would attend 

to it and revert to her on Monday 27 June 2005. 

 

[14.8] On 29 June 2005, having heard nothing further from the fund 
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administrators, my assistant again sent an e-mail to the 

respondents’ attorneys which read as follows: 

 

“I am in receipt of your e-mailed letter dated 28 June 2005. We 

are still waiting for your client to revert with information regarding 

written notice to the fund by the employer as required by the rules. 

As advised to you in my letter of 15 June 2005, and as advised to 

Billy Wallace of Robson Savage on 20 June 2005, your client and 

the fund is presently at risk of an adverse ruling in the absence of 

proof of such notification. I further anticipate that this complaint will 

be determined imminently.” 

 

[14.9] That same day a response was received from the respondents’ 

attorneys. It read: 

 

“Thank you for the mail received.  We have addressed the 

necessary correspondence to client and can take the matter no 

further at this juncture other than to advise that we are still waiting 

for instructions from client in this regard.” 

 

[15] The respondents are apparently incapable of making even the allegation that 

written notice was given by the employer to the fund, requiring it to withhold the 

complainants’ benefits in order to make appropriate deductions in terms of 

section 37D. The only reasonable inference from the inability to respond to this 
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enquiry, despite very attentive legal management of the case, is that no such 

written notice was in fact given. 

 

[16] In the absence of written notice by the employer to the fund, as expressly 

required by rule 13, the fund has no power to deduct a benefit. This may seem 

anomalous, particularly where the trustees have a discretion to determine the 

reasonableness of the time period, and moreover the power to amend the rules. 

However, as stated in Tek Corporation Provident Fund and Others v Lorentz 

[2000] 3 BPLR 227 (SCA) at 239D-G, the contradiction is more apparent than 

real, for the substantive powers of the trustees at any time are circumscribed by 

the rules as they stand at that time. What the trustees may do is set forth in the 

rules. If what they propose to do, or are ordered to do, is not within the powers 

conferred upon them by the rules, they may not do it.  

 

[17] If the trustees did not have the power to make any deductions from the 

complainants’ benefits, then the power to withhold the benefits, being ancillary to 

the main power to deduct, must necessarily also fall away. The fund is therefore 

not entitled in terms of its own rules to withhold the complainants’ pension 

benefits in terms of section 37D(1)(b)(ii). 

 

Relief 

 

[18] In the result, the order of this tribunal is as follows: 
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[18.1] It is declared that the first respondent has acted, and continues to act, 

ultra vires rule 13 of its rules in withholding the complainants’ pension 

benefits. 

 

[18,2] The first respondent is directed forthwith to make payment to the 

complainants of their respective pension benefits arising from termination 

of their employment with the employer.  

 

  [18.3]  The first respondent is further directed to pay interest on the complainants’ 

pension benefits at 15,5% per annum, calculated from 1 December 2003 

until date of final payment. 

 

DATED AT CAPE TOWN ON THIS THE                DAY OF JULY 2005. 
 
 
 
 
 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 
Registered address of Retirement Fund 
 
Robson Savage (Pty) Ltd 
Ground Floor 
Old Trafford 3 
Isle of Houghton 
Cnr Boundary Road & Carse O’Gowrie Road 
Houghton 
Gauteng 
2198 
 
Section 30M Filing: High Court 
Complainants unrepresented 
Respondents represented by Alan Allschwang & Associates Inc. 
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