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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT 24, 1956: BRUCE MARTIN v LIFESTYLE RETIREMENT 
ANNUITY FUND & THE LIBERTY GROUP LTD 
 
INTRODUCTION 
 

1. Having considered the complaint that was received by this office on 11 
July 2005 as well as further written submissions, I consider it unnecessary 
to hold a hearing in this matter.  My determination and reasons therefor 
appear below.  

 
2. As the background facts are well known to all parties, I shall not burden 

this ruling by repeating them here.  
 
THE COMPLAINT 
 

3. Your complaint relates to the levying of costs against your investment 
value in the Lifestyle Retirement Annuity Fund (“the fund”) when you 
stopped making contributions thereto in January 2005, after having made 
recurring contributions amounting to R3 300.  In your own words you state 
as follows: “After withdrawing from this fund, I have not received any funds 
that were invested in this policy, which amounted to R3 300…I understand 
that there are penalty charges involved in such a cancellation, but it is 
ludicrous that I would be charged 100% penalty fees. I am aware that the 
broker loses his commission on such cancellation, so these costs do not 
have to be recovered from my account.” 

 
4. You therefore request me to order Liberty Life, in its capacity as the 

administering insurer of the fund, to reimburse you with the total amount of 
your contributions.  

 

V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 
Z Camroodien (Snr Assistant Adjudicator), F Mtayi (Snr Assistant Adjudicator), K MacKenzie (Snr Assistant Adjudicator), N van Coller 
(Assistant Adjudicator), L Mbalo (Assistant Adjudicator), R Maharaj (Assistant Adjudicator), J Mabuza (Assistant Adjudicator), V 
Abrahams (Assistant Adjudicator), Solomzi Gcelu (Assistant Adjudicator) 
 
Office Manager: L Manuel 
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THE RESPONSES 
 

5. The administering insurer has raised a technical point that I do not have 
jurisdiction to investigate and adjudicate upon this complaint because it 
relates primarily to the fact that a reduction of benefits and/or policy values 
has been effected as a result of early termination or reduction of a 
member’s contributions. Thus, the insurer argues, the complaint relates to 
the actions of Liberty Life acting as insurer.   

 
6. On the merits, the insurer argues that it generally incurs the following 

expenses in the course of issuing and maintaining insurance policies: 
commissions paid to intermediaries, marketing and distributions expenses, 
acquisition expenses and renewal expenses.  It further states that in 
accordance with its practice embodied in the contractual provisions of the 
policy document, it must levy charges against the investments made by 
the policyholders so as to recover the expenses referred to above over the 
term of membership.  It further states that in addition to the regular 
charges that are itemized in the policy document, the insurer levies a 
“premium cessation charge” or “premium reduction charge” on the 
premature cessation of contributions to enable it to recover the expenses 
already incurred but “which can no longer be recovered by way of normal 
charges”.  

 
7. The insurer and the fund point to rule 5.2 and the definition of “Asset 

Value” and “paid-up member” as authority for the alleged entitlement to 
levy the charges referred to in paragraph 6 above.  

 
8. According to the fund, when you ceased making contributions six months 

after you became a member of the fund, the amount of outstanding 
expenses was R3 400.51 while your full investment value was R2 375.09.  
Thus, so the argument goes, because the expenses exceeded the 
investment value, your membership of the fund lapsed as provided for by 
clause 8, read with clauses 7 and 9 of the policy document.   

 
9. The fund sets out the actual costs and expenses that were allegedly 

incurred by the insurer, as follows:  
 

“Commission       R 3 485.89 
Distribution plus marketing costs, and VAT, if applicable  R 1 481.50 
Acquisition costs       R 2 000.00 
Ongoing renewal costs      R    150.00 
Finance costs on outstanding expenses less recoveries  R    376.42 
Less Commission clawed back     R 3 973.91 
Less Expenses Recovered to date     R    119.39 
 
Outstanding expenses as at 22/01/2005    R 3 400.51” 

 
DETERMINATION AND REASONS THEREFOR 
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The technical point 
 

10. There is no merit in the technical point raised by the respondents. The 
crux of this complaint does not constitute long-term insurance business, 
but actually relates to a retirement annuity fund, which is a pension fund 
organization as defined in the Act.  For the reasons more fully set out in 
Schwartz v Central Retirement Annuity Fund and Another [2005] 5 BPLR 
43 (PFA) at paragraphs [12] to [28] and authorities referred to therein, I 
cannot uphold the contention that this matter constitutes “long-term 
insurance business” over which I have no jurisdiction.  

  
11. Furthermore, Davis J (in whose judgment Le Grange AJ concurred) in the 

as yet unreported decision in Central Retirement Annuity Fund v 
Adjudicator of Pension Funds, FE de Beer & Another, Cape Of Good 
Hope Provincial Division Case No. 3404/05 (handed down on 20 October 
2005), at page 9, confirmed the jurisdiction of this office and stated:  

 
“The basis of the complaint was that applicant [Central Retirement Annuity Fund] 
as the holder of the policy on the life of a member, was neither obliged nor 
entitled simply to allow Sanlam Life [the insurer] to charge whatever costs and 
charges it chose to levy and to accept whatever investment bonuses that it chose 
to declare from time to time without first satisfying itself through its own 
management committee of the reasonableness or adequacy thereof.   

 
The Rules of the Fund set out its essential purpose as being to provide benefits 
to members upon retirement.  The fact that applicant may be exempt in terms of 
the applicable law from audit cannot exempt it from playing a role in the fulfillment 
of its purpose.  In any event, applicant is a pension fund organization and has 
separate legal personality in terms of s51(a) [sic] of the Act. It cannot simply be 
treated as an illusionary ‘go between’ the members such as second respondent 
and Sanlam Life. It should be accountable to its members and hence be subject 
to the discipline of the Act’s complaint mechanism.” 

 
12. In so far as your complaint relates to the administration of the fund and/or 

the investment of its funds and alleges that you have suffered prejudice (in 
that you have been paid a lesser benefit than what you expected) in 
consequence of the maladministration of the fund (in the form of reducing 
the benefit by the levying of undisclosed charges), your grievance 
constitutes a complaint as defined.  

 
13. The technical point is therefore dismissed. 
 
The merits 
 
14. The issue for determination is whether the insurer (as administrator of the 

fund and manager of its assets or investor of fund assets) is authorized 
either by the rules or the provisions of the underlying policy document to 
levy charges against your fund value in an accelerated manner, or at all, 
upon the premature cessation of contributions.  
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15. Rule 5.2 on which the fund and the insurer (in the above capacity) rely, 

provides as follows: 
 

“5.2. TERMINATION OF CONTRIBUTIONS BEFORE SELECTED RETIREMENT 
DATE. 
 
If, CONTRIBUTIONS are discontinued before the MEMBER reaches the SELECTED 
RETIREMENT DATE, either 
 

5.2.1 subject to any applicable provisions of a POLICY, the MEMBER will 
become a PAID-UP MEMBER and receive a BENEFIT payable from the 
SELECTED RETIREMENT DATE, if the MEMBER’S ASSET VALUE at 
the date of discontinuance of CONTRIBUTIONS is positive, or 

 
5.2.2 if not, the MEMBER’S MEMBERSHIP will lapse and no BENEFIT will be 

payable. 
 

5.2.3 A MEMBER, who has discontinued CONTRIBUTIONS in terms of Clause 
5.2.1 or 5.2.2 above, may apply for reinstatement to full MEMBERSHIP 
subject to such terms and conditions as the BOARD OF MANAGEMENT 
and the INSURER may agree to.” 

 
16. In the definition section, “asset value” and “paid-up member” are defined 

as follows:  
 

“”ASSET VALUE” in respect of a MEMBER at any time, means the value of the 
NET CONTRIBUTIONS paid in respect of such MEMBER together with the 
investment return (whether positive or negative, and reduced by INVESTMENT 
EXPENSES) earned by the FUND, and reduced by any allowance in respect of un-
recovered expenses of any nature, 
 
provided that, in respect of a MEMBER whose BENEFIT is secured by a non unit 
linked FUND MEMBER POLICY, ASSET VALUE means the present value of the 
accrued BENEFIT, reduced by any allowance in respect of un-recovered expenses of 
any nature.” 
 
“PAID-UP MEMBER”: any MEMBER in respect of whom CONTRIBUTIONS have 
been discontinued prior to the payment of a BENEFIT and who is prospectively 
entitled to a BENEFIT.” 
 

17. Clauses 7, 8 and 9 of the policy document, respectively, provide as follows 
in this regard:  

 
“7. NON FORFEITURE 
If any contribution is not paid within the days of grace and the Contract has acquired 
an Asset Value, the Contract shall be made paid-up for reduced benefits. No further 
contributions shall then be payable. 
 
The Asset Value is the value of the Investment Account reduced by any applicable 
Non-Forfeiture charges and an amount in respect of any unrecouped expenses 
determined by Liberty’s Actuary. 
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8. LAPSE 
If any contribution is not paid within the days of grace and the Contract has no Asset 
Value the Contract shall lapse, provided that such lapse shall not occur prior to the 
Selected Retirement Date if all conditions relating to the payment of contributions are 
complied with.  
 
9. PAID-UP BENEFITS 
Provided that the Contract has an Asset Value it may be paid-up. No further 
contributions shall then be payable, and all benefits otherwise payable shall be 
reduced accordingly. The reduced benefits shall continue to participate in the 
Portfolio/s selected. 
 
If the contract is converted to a paid up contract, any Investment Performance 
Guarantee may be cancelled or amended according to Liberty’s practice at the time.” 

  
18. According to the insurer your asset value was negative due to the levying 

of charges aimed at recovering unrecouped expenses against your 
investment account. As a result your membership lapsed.  Although the 
insurer has set out in its response the costs that it usually incurs in issuing 
and maintaining policies, nowhere in the policy document applicable 
specifically to this case and in the rules are the recoverable costs, charges 
and expenses set out.  This is in contrast with the position in Geldenhuys v 
Lifestyle Retirement Annuity Fund & Another [2005] 5 BPLR 394 (PFA) 
where the fees and charges were detailed in a quotation annexed to the 
policy document.  

 
19. Although the definition of “asset value” in the definition section of the rules 

and in clause 7 of the policy makes reference to “any unrecouped 
expenses determined by Liberty’s Actuary” and “unrecovered expenses of 
any nature”, there is no specific setting out of the nature of the unrecouped 
expenses, nor of the manner and method by which Liberty’s Actuary shall 
determine them. In any event, the phrases are couched in such vague, 
imprecise and general terms that one cannot reasonably discern therefrom 
what is included within the elastic ambit of “unrecovered expenses of any 
nature.”  They are couched in such wide terms that they can be interpreted 
to include expenses the recovery of which is not provided for in the rules 
and in the policy document. In the result, the phrases cannot be legally 
enforced.  

 
20. It is now trite law that the board of a fund (including any service provider to 

which certain duties of the board have been delegated) may do with the 
fund’s assets only what they are authorized to do by the rules. Thus, the 
insurer having recovered costs and expenses the recovery of which is not 
sanctioned by the rules or the policy document, its actions cannot be 
allowed to stand.   

 
21. Since your policy was “lapsed” (the alleged unrecovered expenses of R3 

400.51 having allegedly exceeded the value of your assets in the 
investment account) the appropriate relief is to order not only the 
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repayment of the R2 375.09 (representing the value of the assets in your 
investment account), but also the reinstatement of the policy issued by the 
Liberty Group on your behalf to the fund, with retrospective effect.  I say so 
because clause 8 of the policy document says the underlying policy may 
not lapse prior to the selected retirement date if contribution conditions 
(unspecified) have been complied with. It appears that the insurer made 
no enquiry as regards your compliance with those conditions, whatever 
they may be. 

 
RELIEF 
 

22. Your request that the insurer be ordered to refund you all your 
contributions cannot be acceded to as granting such relief would amount 
to ordering your withdrawal from the fund.  Retirement Annuity Funds do 
not allow members to withdraw therefrom before reaching the age of 55 
years. The only exception is if the member has become permanently and 
totally incapable of carrying on his/her occupation due to mental or 
physical incapacity. You do not qualify for such a benefit.  However, if you 
wish to transfer your investment value to another approved pension, 
provident or retirement annuity fund, you may apply to the fund’s board of 
management, in accordance with the provisions of rule 5.3 for such 
transfer.  

 
23. In the result, the order of this tribunal is as follows:  

 
23.1. Liberty Life, a division of the Liberty Group Limited (and in its 

capacity as administrator and/or investor of the assets of the fund) 
is ordered, within 6 weeks of the date of this ruling, to reinstate the 
complainant’s policy 0026700991 which was issued to the fund, 
retrospectively from the date of lapsing. 

 
 
 
23.2. On reinstatement of policy 0026700991, the Lifestyle Retirement 

Annuity Fund and Liberty Life (a division of the Liberty Group Ltd) in 
the foresaid capacity are jointly and severally ordered forthwith to 
credit your investment account in the fund with the amount of R2 
375.09, together with investment return earned by the fund, plus 
interest at the rate of 15.5% per annum, calculated from the date of 
this ruling to the date of final crediting.   

 
 
SIGNED IN CAPE TOWN ON THIS  DAY OF  2005 
 
 
Yours faithfully 
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………………………… 
VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 
 
 
cc: The Principal Officer 
Lifestyle Retirement Annuity Fund 
Liberty Centre 
1 Ameshoff Street 
BRAAMFONTEIN 
FAX: 011-408 4195 
 
Ms Julia Torres 
Liberty Group Limited 
P.O. Box 10499 
JOHANNESBURG 
2000 
FAX: 011- 408 2109 
 
 
SECTION 30M FILING: MAGISTRATES’ COURT 
 
 
 
 
 
 
 


