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Introduction 

 

[1] The complainant in this matter has lodged what amounts to five 

separate complaints against the respondent fund (“the ARC 

pension fund”). The ARC pension fund was established by the 

second respondent under the Pension Funds Act, 24 of 1956, in 

terms of section 19(1)(g) of the Agricultural Research Council Act, 

86 of 1990. The second respondent is thus the participating 

employer in the ARC pension fund. I deal with each complaint in 

turn. A brief factual background is necessary in order properly to 

grasp the origins of these complaints.  

 

 

The Factual Background  

 

[2] The complainant started working for the Department of Agriculture 

(“the DOA”) on 8 February 1965 as a research technician in the 

plant pathology laboratory. The functions of this department were 

taken over by the Agricultural Research Council (“the ARC”) on 1 

April 1992 in terms of the Agricultural Research Act, 86 of 1990. 

She was employed by the DOA and later the ARC (both referred to 

as “the employer” as the context dictates) from February 1965 until 
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30 September 1999, when she took early retirement by reason of 

permanent disability arising from a condition called “multiple 

chemical sensitivity” caused by exposure to toxic chemicals 

resulting in her immune system being adversely affected. 

 

[3] During these thirty-four years of employment, the complainant had 

what she describes as three “short breaks in service”. These breaks 

are significant only because they impact on her “service period” for 

calculation of her pension entitlement. For the duration of her 

employment with the employer, she was a member of either the 

Government Services Pension Fund (“the GSPF”) or the 

Temporary Employees’ Pension Fund (“the TEPF”), both defined 

benefit funds, depending on whether her employment was 

classified as permanent or temporary. 

 

[4] In June 1974, and as a direct result of her getting married, she was 

forced to “resign” and was reappointed as a temporary employee 

because the practice and policy of the employer at that time did not 

permit married women to be permanent employees. This 

occasioned a withdrawal from the GSPF and a commencement of 

membership of the TEPF. The following year, departmental policy 

changed and married women became eligible for permanent 
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employment. Thus, she was once again given a permanent 

appointment on 1 September 1975, occasioning a move from the 

TEPF back to the GSPF. 

 

[5] Some five-and-a-half years later, on 30 April 1981, she was once 

again forced to “resign” and be reappointed as a temporary 

employee of the DOA because she became pregnant and the policy 

of the DOA at that time did not provide for maternity leave. Again 

this occasioned a termination of her membership of the GSPF, and 

she resumed membership of the TEPF. On each occasion that the 

complainant was forced to exit either the GSPF or the TEPF she 

was paid a withdrawal benefit from the relevant fund. 

 

[6] On 1 April 1992, when the functions of the DOA were taken over 

by the Agricultural Research Council in terms of the Agricultural 

Research Act, 86 of 1990, the complainant was transferred as a 

member of the TEPF to the ARC pension fund, the first respondent 

in this complaint. In terms of Rule 7.11(1)(iv) of the rules of this 

fund, her period of pensionable service in the TEPF was deemed to 

be pensionable service in the fund. That Rule provides as follows: 

 

“Die Lid se tydperk van Pensioengewende Diens word geag 
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sy tydperk van Pensioengewende Diens in ’n Vorige 

Staatsfonds te wees.” 

 

 “Vorige Staatsfonds” is defined as 

 

“die Regeringsdienspensioenfonds ingestel by die 

Regeringsdienspensioenwet, No. 57 van 1973, of die 

Pensioenfonds vir Tydelike Werknemers ingestel by die Wet 

op die Pensioenfonds vir Tydelike Werknemers, No. 75 van 

1979, na gelang van die geval” 

 

The “Regeringsdienspensioenfonds” referred to is the GSPF and 

the “Pensioenfonds vir Tydelike Werknemers” is the PEPF. 

 

[7] On 11 February 1997, the complainant was injured on duty. As a 

result of her injury she became disabled and could not carry on her 

normal duties at work. Application was therefore made for her 

early retirement on disability grounds. The application was granted 

with effect from 1 October 1999. 

 

[8] On her retirement she became entitled to a benefit calculated in 

terms of rule 5.4, which is a pension computed with reference to 
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years of service. In terms of rule 7.4, however, she was entitled to 

elect to receive a lump sum payment of up to one-third of her 

pension interest as calculated by the actuary, the balance to be paid 

to an insurer in order to secure a pension. In a letter dated 19 

October 1999, the complainant was advised by the fund 

administrators that her actuarially calculated interest in the fund for 

purposes of a transfer value should she elect to purchase an annuity 

outside of the fund was R327 303,47. Up to one-third of this would 

have had to be commuted in cash and the rest used to purchase an 

annuity. She was further informed that should she stay in the fund, 

her annual pension would be R32 467,56. She elected not to remain 

in the fund and so took the first option. 

 

[9] Most of the complaints are directed at the computation of these 

respective values, and the various actuarial assumptions underlying 

them. Hereunder I deal with each complaint, making a 

determination with reasons therefor in respect of each complaint. 

 

Complaint, Determination and Reasons Therefor 

First complaint – assumptions as regards mortality 

 

[10] The first complaint relates to the assumptions to which actuaries 
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generally have regard in determining mortality with a view to 

calculating a disabled person’s reserve value for purposes of the 

payment of a retirement benefit. While the complainant was 54 

years and 4 months old at the time of her retirement (she is now 60 

years old), she was assumed to be 65 years old for purposes of 

computing her life expectancy. According to the fund, all persons 

who become disabled for purposes of an early retirement benefit – 

irrespective of the nature and extent of the disability or state of 

health of the individual – are fictionally regarded as being 65 years 

of age at time of retirement to reflect the generally lowered life 

expectancy of permanently disabled members. 

  

[11] The complainant submits that this infringes upon her constitutional 

right not to be discriminated against on the ground of disability. 

The fund replies that it discriminates on the ground of a class of 

members, that is, those that are disabled, and not against the 

complainant personally as an individual. It furthermore contends 

that the discrimination is justified, as the fund’s experience 

historically indicates a lowered life expectancy across the board of 

disabled members. It further asserts that it is in line with actuarial 

practice and the experience of pension funds in general to ascribe 

lower mortality rates to permanently disabled members. It is not 
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clear from this submission whether the fund means that actuarial 

and industry experience indicates that members with a permanent 

disability of whatever nature on average have a shortened life 

expectancy, or whether it is suggesting that the seemingly arbitrary 

election of a nominal age of 65 years for permanently disabled 

persons coincides with actual fund experience as an average. 

Neither proposition sits comfortably with our constitutional 

equality jurisprudence. 

 

[12] An example in more concrete terms may show the potential impact 

on the individual member with greater clarity. A 21 year old 

member who becomes permanently disabled through loss of a hand 

in an occupation requiring manual dexterity, will be deemed to be 

65 years old at time of retirement for disability purposes, with a life 

expectancy of a further 17 years. Her actuarial reserve value would 

then be calculated on the basis that she would receive a pension 

until age 38. However, a 64 year old woman who is brain damaged 

and paralyzed, should she be given disability retirement, would 

also be deemed to be 65 with a further 17 years to live. Her 

actuarial reserve value would therefore be calculated on the basis 

that she would receive a pension until age 81.  Common sense 

suggests that the 21 year old is likely to attain normal mortality age 
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of 82 years (for women), thus leaving her short of an income by 44 

years. The 64 year old, on the other hand, is probably unlikely to 

see 70 years of age, resulting in an overpayment representing some 

11 years of income. This illustration highlights the danger of 

averaging non-homogenous groups, since the average will only be 

true for a very small percentage of cases in the middle zone, but 

untrue for the probably larger proportion of cases which cancel 

each other out in order to arrive at the average.  

 

[13] Mortality tables are generally necessary for calculating future 

liabilities because it would not be administratively feasible to make 

more precise estimates about individual members. However, 

because they aspire to be “prophetic” in nature, an attempt is made 

to ensure that they are as precise as possible. For that reason, 

mortality tables are usually compiled as far as possible with 

reference to homogenous groups according to gender, race, and so 

forth. Marais JA described the role of actuarial assumptions in the 

following terms in Tek Corporation Provident Fund and Others v 

Lorentz [2000] 3 BPLR 227 (SCA) at 235E-I: 

 

“In assessing the financial health of a pension fund an 

actuary is gazing into the proverbial crystal ball to see what 
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the future will hold. The use of the metaphor is not intended 

to demean the exercise; it is highly sophisticated and 

requires considerable training and skill, yet it remains, when 

all is said and done, an exercise in prophecy. Some of the 

data available may be relatively immutable and provide a 

secure foundation for predictions. Much of it is not. There 

are a host of factors about which assumptions have to be 

made because they lie in the future. Examples are rates of 

return upon different categories of investment, the rate of 

inflation, governmental fiscal policy, increases in salary, 

mortality rates for active and retired members, the rate of 

employee turnover, the incidence of disability, and the extent 

to which early retirement options may be exercised. The list 

is not exhaustive but it suffices to show the very 

considerable role that assumption plays in the assessment of 

the financial soundness of a pension fund and explains why 

even the most meticulously assessed valuation may be 

confounded by subsequent experience.” 

 

[14] A moment’s reflection will show that a group of permanently 

disabled members is anything but homogenous, as the above 

example demonstrates. Indeed, there will be tremendous variation 
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with regard to age, nature of disability, impact of disability on 

general health, impact on mortality, gender differences and so on.  

 

[15] Perhaps more importantly, given the relatively small number of 

cases of permanent disability within a fund relative to other types 

of retirement fund benefit, there is in my view no need to make 

such sweeping and, for the most part, inaccurate assumptions when 

empirical evidence can be obtained in each particular case. This 

could be established for instance by ascertaining the age of the 

member, the specific nature of the disability, and information about 

whether it is likely to have any effect on mortality, and if so to 

what extent. If needs be, expert medical advice should be sought on 

a case by case basis. Because these are easily ascertainable factors 

on a case by case basis, I consider, with respect, that this data 

belong to that class of factors which Marais JA might have 

considered among those NOT “relatively immutable” for purposes 

of providing a secure foundation for predictions. 

 

[16] Two related Supreme Court of Appeal cases are relevant to the 

question of a court or tribunal’s power to interfere with the exercise 

of an actuary’s discretion in the valuation of fund assets or 

liabilities. They are Associated Institutions Pension Fund v Le 
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Roux and Others [2001] 8 BPLR 2285 (A) (also reported at 2001 

(4) SA 262 (SCA)), and Associated Institutions of Pension Funds 

and Others v Johan van Zyl and Others 2005 (2) SA 302 (SCA). 

Both decisions involved the same fund and certain assumptions 

used by the fund actuary in the calculation of fund liabilities and 

assets. The first case dealt with a so-called “data loading factor” 

that was applied to increase the liabilities of the fund on account of 

certain known discrepancies in the records of liabilities. Because 

the extent of the understatement was not known, certain estimates 

had to be made by the actuary to make provision for these 

additional liabilities. In the second case, the actuary made use of 

historical data actuarially manipulated by the use of certain 

assumptions in order to value the assets of the fund. The reason for 

this was that the more empirical method of compiling the data 

based on actual market value would have caused undue delay in a 

transfer situation where time was of the essence. In both cases the 

court refused to interfere with the actuary’s discretion, noting that 

the calculations had been performed within the limits of acceptable 

actuarial practice.  

 

[17] However, these cases are not authority for the proposition that, 

where suitable empirical information is available, and such facts or 
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probabilities may be established without undue administrative 

burden, an actuary is entitled to resort to assumptions instead 

because it may be more convenient to do so. This is particularly so 

when those assumptions may well lead to completely arbitrary 

results. From the perspective of the fund it may make sense, since 

the fund enjoys the benefit of the averages, however disparate the 

extremes. From the point of view of the individual, however, it can 

only result in undue hardship, or a windfall for beneficiaries, since 

the majority of these members do not inhabit the zone of temperate 

averages. 

 

[18] In my view the unbridled use of mortality assumptions fails what I 

can best describe as the rational proportionality test. Had the 

majority of disability members benefited from the assumption at 

the expense of only the complainant, or a few members, the 

situation may well have been different. But the very methodology 

suggests that for only very few individuals will the assumption 

hold true, and the majority will be severely short-changed. That, in 

my view, would tend to turn judicial deference in actuarial matters 

into judicial timidity. It cannot validly be argued that judges (and, 

by extension, tribunals such as this that perform a judicial function) 

have no place probing the legality and propriety of actuarial 
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practices by reason solely of those practices being termed actuarial 

in nature. 

 

[19] For the above reasons the use of the mortality assumption in the 

calculation of the complainant’s actuarial reserve value cannot be 

sustained, and I shall in my order direct the fund to establish a 

mortality factor for the complainant that is appropriate to her 

particular circumstances, ascertained if necessary with reference to 

medical and other relevant evidence, as at the date of her disability. 

 

 

Second complaint – Discounting factor 

 

[20] The second complaint concerns the discounting factor used in the 

calculation of the complainant’s actuarial reserve value for 

purposes of transfer. The essence of her grievance is that while a 

factor of 5% was used for purposes of the fund valuation, a factor 

of 6% has been used in the calculation of her transfer value, 

leading to a lower amount. While this factor is variously described 

in the papers as an “interest rate”, or “discounting factor”, or 

“discounting rate”, I take it to mean the percentage by which the 

aggregate amount of future payments is discounted to the present 
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day to make allowance for the difference between the investment 

opportunity over the years in which the monthly payments would 

accrue, on the one hand, and inflation on the other. 

 

[21] The fund has explained the reason for the use of a low rate of 5% 

in the fund valuation. It says it was substantially underfunded (with 

a funding level of 60%) at the time the members were transferred 

into it. This was so, it says, because the assets transferred from the 

GSPF and TEPF represented 60% of the liabilities transferred. In 

view of the ARC’s reliance on government budget, it was unlikely 

that this deficit would be made up speedily. It was therefore 

decided to value the fund on a conservative basis. This would have 

a dual effect. Firstly, it would ensure a higher contribution rate by 

the ARC and, secondly, it would substantially reduce the risk of 

additional financial strains on the fund materialising. 

 

[22] The valuation of the fund is conducted for purposes of assessing 

and ensuring financial soundness. This valuation basis, employing 

a discounting factor of 5%, has resulted in surpluses being 

generated over the years, although at the last statutory valuation at 

31 March 1999 a deficit of some R9,2 million was still revealed. 

The valuation of the fund’s actuarially calculated liability towards 
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members, for purposes of transfer, is conducted for a different 

purpose, and there is no reason that the assumptions employed 

must be identical to those used for the fund valuation. By analogy, 

a property may be valued for purposes of transfer duty, sale, or 

municipal rates and taxes. There will undoubtedly be a discrepancy 

between the different valuations resulting from the use of differing 

premises. This is acceptable as the valuations are designed for 

different purposes. Since all are estimates anyway, it is not 

necessary to insist on consistency between the assumptions used, 

provided they are within acceptable limits of the practice 

concerned for the purpose of the specific type of valuation. 

 

[23] The fund has historically used a discounting factor of 5% in its 

statutory valuation, and a factor of 6% in its calculation of actuarial 

reserve values for purposes of transferring members. I am advised, 

and there is no contrary evidence, that a discounting factor of 6% 

for calculating the actuarial values of members is well within the 

limits of acceptable actuarial practice. As the fund points out, had 

the discounting factor of the fund’s valuation been 6% instead of 

5%, the complainant would not have had a complaint. The lower 

rate used for fund valuation purposes has therefore served only to 

ensure greater contributions to the fund by the employer, and 
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greater financial stability. It does not follow that the same rate 

ought to be used in the calculation of individual values. For these 

reasons this aspect of the complaint cannot succeed. 

 

 

Third complaint – Breaks in service 

 

[24] In her third complaint the complainant requests that the “breaks in 

service” described in paragraphs [3], [4] and [5] above be 

condoned in order to give her the benefit of a pensionable service 

of thirty-four years, rather than the eighteen years with which she 

was credited, arising out of her pensionable service at various times 

in the TEPF and GSPF. This the complainant seeks under Rule 

3.3(4) of the ARC pension fund rules. 

 

[25] The respondents’ response, in summary, is that the rule applies 

only in respect of breaks in service pertaining to the ARC pension 

fund and that the rule does not contemplate taking into account 

breaks in service relating to other funds of which the complainant 

was previously a member. They submit further that, in any event, 

the complainant’s rejoining of the various funds following 

numerous resignations (and I accept that these were not voluntary 
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resignations) did not occur within 12 months of such resignations 

as Rule 3.3(4) requires. Their third argument is that she was in any 

event no longer a member of the ARC pension fund when she 

applied for condonation of these breaks in service, as the rule 

requires.     

 

[26] Rule 3.3(4) states as follows: 

 

“As ’n Lid die diens van die Werkgewer verlaat en binne 

twaalf maande daarna weer ’n Lid word, kan die 

diensonderbreking op versoek van die Lid en met die 

goedkeuring van die Raad, gekondoneer word. Indien 

sodanige Lid uit hoofde van gemelde diensbeëindiging ’n 

Gratifikasie ontvang het, word die Gratifikasie met Rente in 

’n enkelbedrag of in paaiement soos deur die Raad bepaal, 

aan die Fonds terugbetaal.” (emphasis supplied) 

 

[27] It is clear that this break in service refers to a period coinciding  

with membership of the ARC pension fund and not membership of 

previous funds. Whichever way one looks at it, “Lid” means 

member of the ARC pension fund in its various guises as “A”, “B” 

or “C”. Thus, for the complainant’s “breaks in service” to be 
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condoned under this rule, she must have rejoined the ARC pension 

fund within twelve months of leaving the employer’s service. On 

the facts, that did not happen. For one thing, she could not “rejoin” 

the ARC pension fund as she was not a member thereof at the time 

of these breaks in service. For another, after her involuntary 

resignation in June 1974 following her marriage, she had to leave 

the GSPF and join the TEPF. She then, in September 1975, 

rejoined the GSPF more than fourteen months after first leaving it. 

Not only are these two different funds but also the period that 

elapsed from the date she left the GSPF for the TEPF, on the one 

hand, to the date she rejoined the GSPF on the other was longer 

than twelve months.  

 

[28] The submission in her reply that both funds are “previous state 

funds as contemplated in Rule 3.3(4) of the Rules of the [ARC 

pension] fund” does not take the matter any further because the 

rule to which she refers makes no reference to “previous state 

funds” for purposes of the condonation she seeks. Reference to 

“Vorige Staatsfonds” occurs in Rule 7.11(1)(iv) dealing with the 

recognition of pensionable service in the GSPF and the TEPF. But 

there is nothing in Rule 7.11(1)(iv) to support the proposition 

(which in any event has not been made) that the pensionable 
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service contemplated in that rule is to be taken into account for 

purposes of calculating a retirement benefit. 

 

[29] In any event, the application made by the complainant to the board 

of the ARC pension fund in February 1999 was for recognition of 

her “continuous period of service of 30 years”, which would 

include the periods during which she was at various times a 

member of the GSPF and the TEPF. She specifically indicated in 

her application that the request was made for purposes of “long 

service leave benefit” or (as she says in her complaint) “long 

service award” “and NOT for the purpose of [the period of service] 

being recognised as pensionable service”. (Emphasis in original 

text dated 16 February 1999). That specific request was granted. 

 

[30] A year later, in June 2000, she sought (as she now appears to be 

seeking for the first time in reply) recognition of that period as 

pensionable service for purposes of retirement benefit, this being a 

defined benefit fund. This relief cannot be granted for at least two 

reasons. The first is that the complainant’s case has all along been 

rooted in the condonation provision of the rules (Rule 3.3(4)) and 

not in the provisions of Rule 7.11(1)(iv). Indeed that is the case the 

respondents sought to meet. The relief based on Rule 7.11(1)(iv) 
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emerged for the first time in reply but was never foreshadowed in 

the complaint. It would be unfair now to require the respondents to 

answer a different case, especially since such a waste of time and 

resources cannot be remedied by a costs order inasmuch as this 

tribunal does not make such orders as a matter of course. One 

cannot make out a case in reply in these circumstances. 

 

[31] The more important reason, however, that this relief cannot be 

granted is this. On each occasion the complainant involuntarily 

resigned from a previous state fund she was paid a withdrawal 

benefit. She cannot receive a withdrawal benefit and on top of that 

a retirement benefit in respect of the same period. 

 

[32] What is more, for the “breaks in service” to be condoned under this 

rule, the complainant needed to have made an application while 

still a member of the ARC pension fund. On her own version of the 

facts, she made the application for condonation in June 2000 when 

she was no longer a member of the ARC pension fund. There is 

therefore no authorisation within the rules of the fund to condone 

breaks in service resulting from previous employment or 

membership of other funds. Any purported condonation by the 

fund in this regard would therefore be beyond the powers of the 
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board. A fund, or its board of trustees, may only act in accordance 

with its rules (see Tek Corporation Provident Fund and Others v 

Lorentz [2000] 3 BPLR 227 (SCA) at 239D-E). Therefore, this 

aspect of the complaint cannot succeed. 

 

[33] I am not without sympathy for the complainant in this respect, for 

it is obvious that she has been deprived, through shamefully 

patriarchal and plainly discriminatory policies (against which there 

was no recourse) that characterised life in South Africa before the 

advent of a constitutional state, of a greater benefit to which she 

might otherwise have been rightly entitled. I express no view on 

what the outcome may have been should the complainant have 

challenged the constitutionality of those old policies and sought 

consequential relief in the form of constitutional damages (cf Fose 

v Minister of Safety and Security 1997 (3) SA 786 (CC); 

Modderfontein Squatters, Greater Benoni City Council v 

Modderklip Boerdery (Pty) Ltd (Agri SA and Legal Resources 

Centre, Amici Curiae);President Of the Republic of South Africa 

and Others v Modderklip Boerdery (Pty) Ltd (Agri SA and Legal 

Resources Centre, Amici Curiae) 2004 (6) SA 40 (SCA); President 

of the Republic of South Africa and Another v Modderklip 

Boerdery (Pty) Ltd (Agri SA and Others, Amici Curiae) 2005 (5) 
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SA 3 (CC))  No such relief has, however, been sought. I also 

express no view on the outcome of a case if the complainant had 

sought relief against the GSPF or the TEPF. No relief is sought 

against them. 

 

 

Fourth complaint – Tax refund 

 

[34] The complainant alleges that the employer has acted unfairly in not 

refunding the tax deducted from the one-third of the pension 

benefit awarded to her in cash on retirement. The background to 

this part of the complaint is set out in the following paragraphs. 

 

[35] Rule 7.17(2) provides that where a member is paid a gratuity (as 

defined) in terms of, among others, Rule 5.4, the employer would 

increase the cash payment to compensate for any income tax 

payable. It should be noted that Rule 5.4 makes no entitlement for 

a “gratuity”. 

 

[36] On 23 May 1997 the Executive Management Committee of the 

Council of the second respondent (“the EMC”) decided to extend 

this additional payment to all members who commuted a portion of 
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their pension benefit, regardless of whether the remaining portion 

was left in the fund and regardless of whether they were in receipt 

of a “Gratuity”. This decision was to be effective from 1 June 

1997. 

 

[37] On 12 May 1999, the Board of the Council declared the decision of 

the EMC taken on 23 May 1997 to be ultra vires. The Board 

decided further that pending an investigation into the 

circumstances surrounding the decision and its implementation, no 

further payments would be made. 

 

[38] The decision taken by the EMC on 23 May 1997 formed the 

subject of a Pretoria High Court enrichment action which found the 

decision to be intra vires, and later the Supreme Court of Appeal 

decision in The Agricultural Research Council v Bredell and 

Others, case number 539, dated 2 December 2004, as yet 

unreported. On appeal issue was taken with the authority of the 

EMC, constituted as it then was substantially by the respondents, to 

increase the benefits of members who withdrew from the fund by 

the amount of income tax payable on the one-third portion of the 

fund benefit upon withdrawal. The decision occurred at a time 

when the respondents were about to withdraw from the fund 
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following the handover of the employer’s functions to the 

transitional council. It was, in effect, a self-administered golden 

handshake to be funded by the employer of which the EMC, and 

therefore the respondents, was in control at the time of the 

resolution. The ARC submitted that it had no power to make such 

payment and that, even if it did, it nevertheless never delegated 

such power to the EMC to make the decision it did on 23 May 

1997. 

 

[39] It is important to bear in mind that this appeal was brought as an 

action for enrichment against the respondents personally (the 

individual members of the EMC who benefited from the decision 

to increase the pension benefits by the amount of tax payable on 

the one-third portion). The majority of the court (per Streicher et 

Nugent JJA and Erasmus AJA) decided the matter on the basis of 

enrichment law, finding that the action could not succeed because 

it had not been proved that payment had been made by the ARC to 

the individual respondents in that matter and not to the fund. For 

purposes of that decision the majority assumed that the payments 

referred to in paragraph [36] above “had not been duly authorised 

and that they were therefore indebite”. Of course, as soon as the 

majority had found no link between the payments, on the one hand, 
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and the respondents on the other, the assumption as regards 

absence of proper authorisation for the payments became entirely 

academic. 

 

[40] However, the minority judgment (per Navsa et Heher JJA) with 

which I am here concerned, dealt squarely with the question of the 

authority of the EMC to award the increase in benefits. It found 

that the decision had indeed been ultra vires and that there had 

indeed been unjustified enrichment of the respondents by the ARC. 

While the majority judgment does not deal with the issue of 

whether the EMC had been properly authorised to make the 

decision it did on 23 May 1997, I am nevertheless with respect 

hugely persuaded by the reasoning in the minority judgment, which 

unequivocally found the decision to have been ultra vires. 

 

[41] In view of the above the complainant cannot succeed in her claim 

against the employer for payment of the amount for which she was 

liable in income tax on the one-third lump sum payment of her 

retirement benefit. To hold otherwise would be to ignore the 

opinions of two Supreme Court of Appeal justices which, with 

respect, appear well-founded with reference to uncontroverted 

evidence led before the trial court.  
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Fifth complaint – Monthly pension 

 

[42] Finally, the complainant claims that she ought to be paid the 

monthly amounts presently being paid to the fund in terms of an 

insurance policy entered into between the fund and Sanlam. There 

is no basis for this complaint. The complainant is entitled only to 

the benefits provided in terms of the rules. Any arrangements that 

the fund enters into in order to underwrite such liabilities are no 

concern of the complainant. 

 

 

Order 

 

[43] In the result I make the following order: 

 

[43.1] For purposes of calculating the complainant’s retirement 

benefit as at the date of her disability, the ARC pension 

fund is directed forthwith to establish a mortality factor 

for the complainant that is appropriate to her particular 

physiological and medical circumstances as at the date of 
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her disability, such mortality factor to be ascertained, 

where necessary, with reference to medical and other 

related evidence as at the date of her disability. 

 

[43.2] The ARC pension fund is further directed to recalculate 

the complainant’s retirement benefit, in terms of the 

applicable rules, as at the date of her disability using the 

mortality factor established in [43.1] above. 

 

[43.3] The ARC pension fund is further directed to pay any 

positive difference between the amount calculated in 

[43.2] above and the amount initially determined by the 

fund, less any deductions permitted by the Act, to the 

complainant (as part of her one-third commuted lump 

sum) and the insurer responsible for the payment of her 

pension (as part of the two-thirds used to purchase a 

pension) within 4 weeks of date of this order, these 

amounts to include interest at 15,5% per annum reckoned 

from 1 November 1999 until date of final payment. 

 

[43.4] The second, third, fourth and fifth complaints are 

dismissed. 



Final Draft 29

 

Dated at JOHANNESBURG on this the           day of FEBRUARY 2006. 

 

 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 
Registered address of the fund 
1134 Park Street, 
Hatfield, 
Pretoria. 
 
Section 30M filing:  High Court 
 
Complainant represented by Rooth and Wessels Inc 
Respondent represented by Bell Dewar and Hall Attorneys 


