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IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

(HELD IN JOHANNESBURG) 
 

CASE NO: PFA/GA/2767/2005/RM 

In the complaint between:        

JJ Schwartz Complainant 

 

and  

 

Central Retirement Annuity Fund                                                      First Respondent 

Sanlam Life Insurance Limited     Second Respondent 

  

 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956 (“the Act”) 

 

 

 

INTRODUCTION 

 

[1] It is often too easy for lawyers to be caught up in the excitement of legal 

technicalities without as much as sparing a small thought for the ordinary person 

whose entire retirement nest-egg is at the centre of these legal jousts. Phrases 
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such as “points in limine”, “brutum fulmina”, “jurisdiction”, “locus standi” are 

thrown around liberally, while the plight of the ordinary complainant less 

endowed with such fancy diction receives just about as much attention as an 

Olympic silver medallist or, to be both blunt and aptly vitriolic, the remains of last 

night’s recycled dinner.   

 

[2] It is for this reason that the plight of the complainant must be the primary focus 

of this determination. Only thereafter should attention shift to the legal jousting 

within the context of the complainant’s difficulty. It is thereby hoped that 

whichever forum is subsequently seized of this matter will not lose sight of the 

real issue. 

 

[3] The real issue in this case – notwithstanding the first respondent’s best 

endeavours to fudge it – is NOT whether we are here concerned with “pension 

fund business” or “long-term insurance business”. It is rather whether Sanlam, 

the administrator of the fund, is in its administration of the fund entitled to deduct 

R43 000 in so-called “premium reduction fees” from the complainant’s 

contributions. In any event, this classification by the fund is, as I shall show, 

wholly unsustainable. 
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[4] In order to put this issue (and the general issue of costs1 of which the issue of 

“premium reduction fees” forms part) in sharp focus, it is necessary to give a 

brief outline of some of the cases (of which this is the latest) that have been 

dealt with in this tribunal in the past two months. Thereafter I shall deal with the 

complaint before me. 

 

[4.1] The first case is that of a man who contributed a total of almost R40 000 

in a retirement annuity fund for his retirement only to be told, eleven 

months later, that his retirement nest-egg is worth around R5 500 

because he could no longer afford to maintain monthly contributions (he 

having lost his job) and much of his contributions had been consumed by 

costs incurred by the administrator in circumstances where neither the 

rules of the fund nor the so-called policy documents made provision for 

such deduction of the administrator’s costs from the man’s contributions 

(De Sousa v Lifestyle Retirement Annuity Fund and Liberty Group t/a 

Liberty Personal Benefits, case number PFA/GA/186/2003/FM, dated 28 

February 2005). 

 

[4.2] The second concerns a woman who contributed about R6 000 to a 

retirement annuity fund for her retirement over a period of three years. 

 
1  The issue of the costs attendant upon retirement annuities in this country has recently been 

raised by the Minister of Finance as a matter for serious concern. He considers them 
“horrendous”. This issue is currently a major talking point in the industry and in socio-political 
circles. 
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She also fell on hard times and could not maintain the monthly 

contributions of just under R190 and was advised upon enquiry that her 

retirement investment was worth nil. Again, her entire contributions had 

allegedly been swallowed up by the administrator’s costs and she was 

required to pay additional amounts in order to fund further administrator’s 

future costs notwithstanding that all those that had already been incurred 

had been deducted (Kitchin v South African Retirement Annuity Fund and 

Old Mutual Life Assurance Company (SA) Ltd, case number 

PFA/KZN/268/2003/nvc, dated 4 March 2005).  

 

[4.3] The third concerns a woman who contributed over R50 000 in a 

retirement annuity fund (the first respondent herein) over a three year 

period for her retirement. When she fell on hard times and could no 

longer keep up with the monthly contributions of R604, she was informed 

by Sanlam (the second respondent herein) that her retirement investment 

was worth nil as all had been consumed by costs for which the rules 

made no provision (Botha v Central Retirement Annuity Fund and 

Sanlam Life Insurance Ltd, case number PFA/EC/733/2003/nvc, dated 22 

March 2005). 

 

[4.4] In this case (the latest in the series to date and, by all accounts, by no 

means the last) the complainant, a 37 year old shopkeeper, contributed 

an amount in excess of almost R49 000 (according to Sanlam) from 15 
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December 2002 until January 2005. By February 2005 his income had 

declined to such an extent that he could no longer maintain monthly 

contributions of R2 645. When he requested that the contributions be 

reduced to R500 per month, he was informed by Sanlam that a “premium 

reduction fee” of R43 000 would be charged and, even worse, that if he 

stopped making contributions altogether, his retirement investment would 

be worth nil because the “fully paid up fee is still more than the value of 

the policy”. Again, neither the rules of the fund nor the policy documents 

on which the fund relies make provision for a “premium reduction fee”. 

 

[5] The broad outline set out above puts the nub of the issue in sharp focus. What 

is more, that this issue has been of concern to the industry has been readily 

conceded by industry representatives in the media. For example, when asked to 

comment on the deduction of enormous fees upon termination of contributions 

to a retirement annuity fund, one representative has said the following in a radio 

programme: 

 

“We obviously share the policy holders’ views. This is a situation that we are not 

comfortable with and it is something that we are looking at and have been 

addressing and continue to address and look at ways we can provide better 

value for money to our policy holders and to the members of the various 

retirement annuity funds.” 
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It is thus surprising that these respondents should now put up an impassioned 

defence of the very modus operandi the industry has conceded to be of concern 

for years. 

 

[6] The precarious situation of these complainants is exacerbated by the life 

assurers2 – masquerading as the fund concerned as I shall show – in all three 

cases already decided by this tribunal flexing their considerable financial sinews 

by “appealing” against the decision mainly on jurisdictional grounds (and this 

despite some of them conceding that the situation has been of concern to the 

industry for many years). In all three cases, none of the complainants has the 

means effectively to defend the life assurers’ motion, while this tribunal (the 

Cape High Court has ruled)3 has no business defending its own decision or 

pedalling the complainant’s canoe on appeal. I express no opinion on the 

correctness of the High Court’s finding in this regard, save to say that I doubt if 

such a blanket bar is desirable in all circumstances. 

 

 

 

 

 
2  The fund maintains that a retirement annuity fund has no assets apart from claims against 

Sanlam policies. One wonders then how it manages to fund an “appeal” in the High Court. 
 
3  Orion Money Purchase Pension Fund (SA) v Pension Funds Adjudicator and Others [2002] 9 

BPLR 3830 (C), at 3831I – 3832D.   
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THE FACTS 

 

[7] The complainant became a contributing member of the Central Retirement 

Annuity Fund4 (“the fund”) on 15 December 2002. From that date until July 2003 

he made monthly contributions of R1 000 each. From 15 August 2003 until 

November 2003 his monthly contributions increased substantially to R2 000 

(presumably on his instructions). From December 2003 until November 2004 he 

made monthly contributions of R2 300 and from December 2004 until January 

2005 two contributions of R2 645 each.5 Thus, by February 2005 the complainant 

had made contributions to the fund in the total sum of R48 890. 

 

[8] During February 2005 he enquired of Sanlam, the administrator of the fund, what 

the value of his retirement investment was. A response came by way of a 

document dated 21 February 2005 in which the following is contained in the 

introductory paragraph: 

 

 “The policy does not have a sufficient value to make the policy fully paid up. The 

fully paid up fee is still more than the fund value of the policy.” 

                                                 
4  The “product name” is, however, referred to as “Stratus Retirement Annuity” 
 
5  I should mention en passat that there is another questionable practice in the industry of treating 

every contribution escalation as a new “policy” carrying own charges. This practice is to be 
deprecated not only because it is invariably never disclosed to members and so they cannot have 
agreed to it, but also because it is unlawful since I know of no retirement annuity rule (or policy 
document) that makes provision for this.  
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[9] It would seem that at some stage during this period the complainant had sought 

to know what the position would be in the event of a reduction in contributions (as 

opposed to stopping altogether). In a document dated 16 February 2005 Sanlam 

gives various “illustrative values” setting out two likely investment scenarios (one 

a low inflation scenario, another a high inflation scenario) in the event of monthly 

contributions of R500 between December 2005 and December 2029. There is no 

mention in this document (or any other document furnished by any of the parties) 

of a “premium reduction fee” of R43 000 (or any other amount) to which the fund 

refers in its response to the complaint. 

 

 

THE COMPLAINT 

 

[10] On 16 March 2005 the complainant lodged this complaint in which he questions 

the R43 000 erosion of his contributions by reason only of his request for a 

reduction of his contributions from R2 645 to a more affordable R500. He says 

the mention of a R43 000 “premium reduction fee” came to him as “shocking 

news” and he considers it as “robbery”. Thus, the complaint relates to 

maladministration of the fund by Sanlam resulting in the complainant suffering 

R43 000 worth of prejudice. To the extent that the complainant also complains 

about “little return” to his retirement investment after paying nearly R49 000, the 

complaint also relates to investment of funds. 
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THE FUND’S RESPONSE  

 

[11] In addition to addressing the merits of the complaint the fund raises two legal 

technicalities by which it says the complaint must be dismissed. The first is that 

this is not a complaint as defined in the Act and so it should not even be 

considered. The second is that the pension funds adjudicator has no jurisdiction 

to consider this matter because it concerns “long-term insurance business” and 

not “pension fund business”. Neither of these points can be sustained as I shall 

show. On the merits, the fund insists that Sanlam is entitled to the “premium 

reduction fee of R43 000” which it says, wrongly, “is consistent with what has 

been disclosed throughout to the [complainant]”. 

 

 

DETERMINATION AND REASONS THEREFOR 

 

Is it a complaint? 

 

[12] A complaint is defined in section 1 of the Act as follows: 
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 ““complaint” means a complaint of a complainant relating to the administration of 

a fund, the investment of its funds or the interpretation and application of its 

rules, and alleging- 

 

(a) that a decision of the fund or any person purportedly taken in terms of 

the rules was in excess of the powers of that fund or person, or an 

improper exercise of its powers; 

(b) that the complainant has sustained or may sustain prejudice in 

consequence of the maladministration of the fund by the fund or any 

person, whether by act or omission; 

(c) that a dispute of fact or law has arisen in relation to a fund between the 

fund or any person and the complainant; or 

(d) that an employer who participates in a fund has not fulfilled its duties in 

terms of the rules of the fund; 

 

but shall not include a complaint which does not relate to a specific complainant;” 

 

[13] There is no dispute that Sanlam is the administrator of the fund. In fact the fund 

expressly says so in its response and Sanlam has not denied the allegation. 

Inasmuch as the complainant contests the deduction of R43 000 from his 

contributions by the administrator of the fund, there can be no bona fide dispute 

that this complaint relates to the administration of the fund by Sanlam. 
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[14] There is also no dispute that the complainant’s complaint relates to the 

investment of retirement funds. After all, is the complaint not – in the 

complainant’s own words – “I will be penalized with an amount of R43 000. How 

can this be? After paying in so much every month, so little return? I feel that this 

is robbery!”? It is about the “little return” in his retirement investment that he is 

complaining. The definition does not require that such investment of funds be 

made or effected by the fund itself and no such inference can reasonably be 

drawn. In practice, such investments are invariably made by administrators. 

 

[15] The complainant’s palpable shock, (“After paying in so much every month, so 

little return? I feel that this is robbery!”) is clearly an allegation that he has 

“sustained … prejudice in consequence of the maladministration of the fund by 

… any person”, and that person is clearly Sanlam, the administrator. In 

Armaments Development and Production Corporation of SA Ltd v Murphy NO 

and Others [1999] 11 BPLR 227 (C) at 231C the Cape High Court put the issue 

thus: 

 

 “Sub-paragraph (b) of the definition [of complaint] makes this distinction even 

clearer by referring to prejudice suffered by a Complainant as a result of the 

maladministration of the fund by the fund or any person. Clearly this has to be a 

person administering the fund or performing any of the functions prescribed in 

the Act or rules for such person … .”  

(italics in original text) 
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[16] Thus, if Sanlam is the administrator of the fund and it (Sanlam) seeks to deduct 

R43 000 from the complainant’s contributions of R49 000 in circumstances where 

no provision is made for such deduction anywhere in the rules of the fund (or in 

any other document for that matter) in strict accordance with which the business 

of the fund must be administered, and the complainant cries foul, such a scenario 

clearly falls within the compass of a complaint as defined. 

 

 

Jurisdiction 

 

[17] The fund says the adjudicator has no jurisdiction to consider this complaint. It 

says a distinction must be drawn between “pension fund business”, on the one 

hand, and “long-term insurance business”, on the other, and concludes that we 

are here concerned with the latter business. In the result, it says, this matter is for 

the Registrar of Long-Term Insurance to dispose of. Pari passu, it says this 

complaint should be dealt with by the Long-Term Insurance Ombudsman. I 

disagree.  

 

[18] It should perhaps come as little surprise that the respondents should prefer 

adjudication by the Ombudsman because, while the decisions of the pension 
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funds adjudicator have the force of a High Court order,6 the decisions of the 

Ombudsman have no legally binding effect unless the parties agree. They are 

thus more recommendations than binding decisions. 

 

[19] Nevertheless, the soft underbelly in the fund’s argument lies in part in its 

definition of what it considers constitutes “long term insurance business”. It says 

these are: 

 

 “complaints about the execution by the long-term insurer of its contractual, 

common law, and statutory duties to the fund concerning the legal relationship 

between the insurer and the fund” 

 

[20] To illustrate the point it ventures into banking territory and says: 

 

 “if a fund had invested with a bank, and not with an insurer, the Adjudicator would 

not have been able to adjudicate complaints about the execution by the bank of 

its contractual, common law, and statutory duties to the fund concerning the legal 

relationship between the bank and the fund – being bank business falling within 

the jurisdiction of the Registrar of Banks.” 

 
6  Section 30E(1)(a) empowers the adjudicator to “make the order that any court of law may make”. 

“Court” is in turn defined as a “provincial or local division of the Supreme Court of South Africa”. 
In Otis (South Africa) Pension Fund and Another v Hinton and Another [2005] 1 BPLR 17 (N), at 
18E-G the court said: 

“[T]he intention of the legislature was to constitute a complaints forum which would, for all 
practical purposes, be equivalent to a court of law but which was not bound by the formalities 
of procedure which might ordinarily have the effect of delaying adjudication and causing the 
parties to incur substantial expenses for legal representation … . [T]he function which the 
Adjudicator must perform … is, plainly, a judicial function.” 
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[21] Elsewhere it says, rather ominously: 

 

 

 “Where a fund, which is not an audit exempt fund, invests in for example a bank 

instrument, the contract and legal relationship between the bank and the fund 

constitute “bank business”, which is regulated under the Banks Act by the 

Registrar of Banks.” 

 

[22] If the fund could have its way, there would be as many fora dealing with pension-

related complaints as there are possible investment options. Thus, a greengrocer 

in whose business a retirement annuity fund invests a small chunk of its pelf 

could find himself saddled with jurisdiction to adjudicate a dispute between a 

member of that fund and one of the greengrocer’s employees who saw fit to 

invest the money in unfashionable paw-paws rather than in very-much-in-

demand garlic (“greengrocer business”). If the fund invested in housing 

developments, the National Home Builders Registration Council could find itself 

astride volumes of pension complaint files (“housing business”). If it invested in 

Pfizer, confident that the company had found a cure for AIDS, that would 

constitute “medical business” out of the adjudicator’s reach. Indeed, if the fund’s 

argument were to hold sway, very few, if any, pension complaints would fall 

within the adjudicator’s jurisdiction. That could not have been in the legislature’s 

contemplation when this office was established. 
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Is it a pension fund or an insurance policy?  

 

[23] In all its fudging, the fund misses (whether by accident or by design) one crucial 

point and it is this: a retirement annuity fund is a pension fund organisation as 

defined in the Act. That it is exempt from certain provisions of the Act does not 

make it less so. That its assets consist wholly of insurance policies does not 

make it less so either. It does not suddenly metamorphose into an insurance 

policy by dint solely of all its assets comprising insurance policies, whatever 

“industry language” or “colloquial speech” (according to the fund) says. 

 

[24] The Act defines a pension fund organisation as follows: 

 

“(a) any association of persons established with the object of providing 

annuities or lump sum payments for members or former members of such 

association upon their reaching their retirement dates, or for the 

dependants of such members or former members upon the death of such 

members or former members; or  

  

(b) any business carried on under a scheme or arrangement established with 

the object of providing annuities or lump sum payments for persons who 

belong or belonged to the class of persons for whose benefit that scheme 
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or arrangement has been established, when they reach their retirement 

dates or for dependants of such persons upon the death of those 

persons,  

  
 

and includes any such association or business which in addition to carrying on 

business in connection with any of the objects specified in paragraph (a) or (b) 

also carries on business in connection with any of the objects for which a friendly 

society may be established, as specified in section 2 of the Friendly Societies 

Act, 1956, or which is or may become liable for the payment of any benefits 

provided for in its rules, whether or not it continues to admit, or to collect 

contributions from or on behalf of, members.” 

 

[25] The Income Tax Act, 58 of 1962, has a long definition of a retirement annuity 

fund. The definition has striking similarities with that of a pension fund 

organisation under the Pension Funds Act. Nevertheless, the Income Tax Act 

definition has essentially two main features.  

 

[25.1] The first is that the fund must be approved by the Commissioner for Inland 

Revenue for income tax purposes. The effect of this approval is that, 

among other things, members’ contributions are to an extent deductible 

from their income (as defined in the Income Tax Act)7 for purposes of 

calculating taxable income or assessed loss as the case may be. 

 
7  Gross income less exempt income 
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[25.2] Secondly, (as regards those funds established after 1 July 1986) it must 

be registered in terms of the Pension Funds Act. Now, this feature is for 

purposes of this case academic because, although the fund here in issue 

was established in June 1960, its rules are in any event registered by the 

Registrar of Pension Funds in terms of the Pension Funds Act. 

 

[26] Before the Commissioner can approve a retirement annuity fund for income tax 

purposes, the Income Tax Act definition imposes certain requirements. Non-

compliance will put the fund’s tax approval status in jeopardy. Some of these 

requirements are: 

 

[26.1] The retirement annuity fund must be a permanent fund bona fide 

established for the sole purpose of providing life annuities for its members 

or, upon a member’s death, his or her nominees or dependants. 

 

[26.2] The fund must comply with its rules. 

 

[26.3] The rules of the fund must provide –  

 

(a) for member contributions; 
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(b) that no benefits may be paid in a single lump sum (the first payment 

being limited to one-third of the total benefit) except where the annual 

amount of the benefit is less than R1 800; 

 

(c) that no payment of annuities may be made to a member after age 

seventy or, except in instances of permanent disability, before fifty-

five; 

 

(d) that, except in certain clearly defined circumstances, no member’s 

right to a benefit is capable of alienation, surrender or pledge as 

security for a loan;  

 

(e) that a member who discontinues his contributions prematurely will be 

entitled either to an annuity (payable from the date on which he 

would have become entitled to the payment of an annuity if he had 

continued his contributions) determined in relation to his actual 

contributions, or to be reinstated as a full member under conditions 

prescribed in the rules of the fund; 

 

(f) that the Commissioner must be notified of all amendments of the 

rules. 
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[27] The fund in this case is for all intents and purposes a pension fund organisation 

that fits neatly in the paragraph (a) definition of the Pension Funds Act. This is 

made abundantly clear by its registered rules. For example, 

 

[27.1] its purpose is to provide (apart from disability and death benefits) 

retirement benefits to its members upon their reaching retirement date 

(Part 4: Rule 1); 

 

[27.2] it has a board of management whose duties include entering into written 

agreements with Sanlam for administration, investment and actuarial 

services (Part 5 Rule 6.1) and negotiating with Sanlam on behalf of its 

members on issues relating to the fund and policies issued by Sanlam 

(Part 5: Rule 6.4). Of course, the management board also has a statutory 

duty (as do all trustees of pension fund organisations) to ensure that 

“adequate and appropriate information” is communicated to members 

informing them of their “rights, benefits and duties” (see section 7D(c) of 

the Act). One of its objects (as is the object of all pension fund 

organisation trustees) is to take all reasonable steps to ensure that “the 

interests of members … are protected at all times” (see section 7C(2)(a) of 

the Act); 

 

[27.3] it has a principal officer who “signs all documents on behalf of the FUND” 

(Part 5: Rule 2); 
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[27.4] death benefits are payable expressly subject to the provisions of section 

37C of the Pension Funds Act (Part 8: Rule 7.3); 

 

[27.5] its rule amendments must first receive the sanction of the Registrar of 

Pension Funds (Part 10: Rule 4.3). This, of course, necessarily means 

that the provisions of section 12 of the Pension Funds Act must, except 

with the Registrar’s permission, be complied with; 

 

[27.6] its business may be amalgamated with that of another similar fund only if, 

among other things, the Registrar of Pension Funds agrees to such 

amalgamation (Part 10: Rule 2). This, of course, means the provisions of 

section 14 of the Pension Funds Act must be complied with; 

 

[27.7] upon its voluntary dissolution, which can only be done with the express 

permission of the Registrar of Pension Funds, the provisions of section 28 

of the Pension Funds Act apply (Part 10: Rule 3); 

 

[27.8] in the event of a dispute regarding the administration of the fund, the 

provisions of chapter VA of the Pension Funds Act apply (Part 5: Rule 7).  

 

[28] The fund says a retirement annuity is, “in colloquial speech” in fact a retirement 

annuity policy. This is a fallacy and is in any event not borne out either by 
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statutory provisions, including the definition of retirement annuity fund discussed 

above, or by its registered rules. If this were correct, this “policy” would not have 

been approved by the Commissioner for Inland Revenue for income tax 

purposes under the Income Tax Act; it would also not have been registered by 

the Registrar of Pension Funds as a pension fund organisation. 

 

 

The relationship inter partes 

 

[29] The fund says the matter here in issue concerns Sanlam’s right to a “premium 

reduction fee of R43 000” which Sanlam incurred in “upfront expenses” at the 

commencement of the policy issued by Sanlam to the fund. It says in the result 

there is no contractual nexus between the complainant, on the one hand, and 

Sanlam on the other. For that reason, it says, this matter is “long-term insurance 

business” and falls to be investigated by the Long-Term Insurance Ombudsman. 

It paints the following picture in making the point: 

 

 “A retirement annuity fund (like other pension fund organisations) receives 

contributions (“fund contributions”) from its members. 

 

 The fund must pay fund benefits to its members, when they become entitled to it 

[sic] in terms of the rules of the fund. In terms of the definition “retirement annuity 

fund” in the Tax Act [sic], a retirement annuity fund must pay “life-annuities” to its 
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members, and “annuities” … to the dependants and nominees of deceased 

members. 

 

 To fund its liability of paying in future the life-annuities to a particular member, the 

retirement annuity fund invests the fund contributions it receives from that 

member – in the types of investment catered for in the rules of the fund.” 

 

 Thus, the fund says, because it is the fund that invests fund contributions in the 

policies issued by Sanlam, the contractual nexus is between the fund, on the one 

hand, and Sanlam on the other. 

 

[30] If the fund’s argument were correct, then this whole retirement annuity fund set 

up would be a fiction. What we would then have is an insurance product dressed 

up as a retirement annuity fund, so that Sanlam can sell its insurance product as 

a retirement annuity fund to exploit the income tax advantages for which the 

Income Tax Act allows. The fund would just be Sanlam’s alter ego. After all, all 

members of its management board are appointed by Sanlam (Part 5: Rule 4.3), 

including the so-called independent member (a retired Sanlam employee) who, 

according to this rule, should not be a Sanlam appointee. In fact all management 

board members are Sanlam employees, except the retired former Sanlam 

employee. Although it is, according to its chairman, “an audit-exempt fund”,8 it 

nevertheless shares an auditor with Sanlam (Part 5: Rule 3). Its principal officer 

 
8  This means it is not required to appoint an auditor in terms of section 9 or furnish the Registrar of 

Pension Funds with audit documents in terms of section 15(2) 
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is Sanlam’s Client Relations Manager. Its chairman, who authored the response 

to the complaint, is Sanlam’s legal advisor in Sanlam’s full-time employment. It 

shares the same registered offices as Sanlam. The whole thing can best be 

described as incestuous. 

 

[31] What is more, if the fund’s argument were to be upheld, then the complainant 

would be effectively non-suited in all other fora as only the fund would have locus 

standi to lodge a complaint with the Long-Term Insurance Ombudsman or to sue 

the insurer (effectively a case of the insurer suing itself) with a view to recovering 

the very “charges” to which the fund maintains Sanlam is entitled. This is so 

untenable a situation for the complainant, and potentially all other members of 

retirement annuity funds, that it is inconceivable that the legislature could have 

intended such a legal handicap for retirement annuity fund members.  

 

[32] But the fund’s argument that there is no nexus between the complainant, on the 

one hand, and Sanlam on the other is, on the facts of this case, wholly 

unsustainable. I say so for the following reasons: 

 

[32.1] On the fund’s own version, it is not the fund that receives contributions 

from the complainant and then in turn invest those contributions in Sanlam 

policies. What actually happens is that the complainant, as a member of 

an audit exempt fund, pays his contributions directly to Sanlam. In this 

regard, the fund says in its response to the complaint: 
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 “[since] the fund is a so-called “audit exempt fund” … the member must 

pay his/her contributions directly to the insurer.” 

 

In other words, the complainant must purchase Sanlam policies directly 

from Sanlam with the intervention of an intermediary. That is what 

happened here as evidenced by the proposal form.  

 

[32.2] It is the complainant, not the fund, who chose to invest 30% of each 

contribution in the Worldwide Property Fund, another 30% in the Multi-

Manager Balanced Fund, and 40% in the Worldwide Balanced Fund. 

 

[32.3] It is the complainant, not the fund, who completed and signed the proposal 

form at Randburg on 13 December 2002 with the apparent assistance of 

the intermediary. 

 

[32.4] It is the complainant, not the fund, who completed and signed the section 

of the proposal form titled “Declaration by proposer”. 

 

[32.5] It is also clear from section 2 of the proposal form that the “life insured” 

and the “proposer” are the same person, namely, the complainant. That 

section requires that it be completed only in the event of the proposer and 

the life insured being different persons. It has been left blank. Thus, the 
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representation in annexures 5 and 6 to the fund’s response that this fund 

is the “policyholder” is a myth. 

 

[32.6] The conditions for audit exemption under Regulation 1 to the Pension 

Funds Act indicate clearly that the direct relationship between the 

complainant, on the one hand, and the insurer, on the other, is not 

terminated by the audit exemption.  

 

(a) Firstly, there is nothing in regulation 1(a) suggesting that by reason 

solely of the fund’s assets consisting wholly of insurance policies that 

the direct link between the member and the insurer is at an end. This 

is especially so (as has been shown above) where the application for 

such policies is made directly by the member, the “investment” of 

contributions is made directly by the member without the fund’s 

intervention, the proposer is the member and the benefits are paid 

directly to the member. 

 

(b) Secondly, regulation 1(b) requires that payment of every benefit in 

terms of the rules of the fund be made solely by the insurer. It is the 

member, not the fund, that receives such benefits and so there can 

be no talk of a relationship between the fund and the insurer in this 

regard. 
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(c) Thirdly, regulation 1(c) requires that the insurer bears the 

responsibility of administering the business of the exempt fund. As 

has been pointed out above, an issue relating to the administration of 

a fund, by “any person” (who obviously performs the administering 

function), as a result of which the member alleges he has suffered 

prejudice, constitutes a complaint as defined, thereby maintaining a 

direct relationship between the complainant member and the insurer.  

 

[33] In the result, there is no merit in the fund’s argument that the contractual nexus in 

this case is between the fund, on the one hand, and Sanlam on the other, and 

thus that this case is fit for the intervention not of the pension funds adjudicator 

but of the Long-Term Insurance Ombudsman.  

 

 

THE MERITS 

 

[34] The fund says: 

 

 [34.1] Most of Sanlam’s expenses were incurred at the commencement of the 

policy (in other words, they are “upfront expenses”) which had to be 

recouped over the life of the policy. 
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[34.2] When the complainant requested to reduce his contributions from R2 645 

to R500 per month a substantial portion of these upfront expenses had yet 

to be recouped. 

 

[34.3] The complainant was informed of the consequences of terminating or 

reducing his contributions and acknowledged this when he signed the 

application form for his retirement annuity. 

 

[34.4] The “premium reduction fee” was determined according to a set of rules 

approved by the fund’s actuary. 

 

[35] It may well be true (I express no opinion because the fund simply makes the 

allegation without any documentary proof) that some of the expenses allegedly 

incurred by Sanlam were so-called “upfront expenses”9 and that when the 

complainant sought to reduce his contributions a substantial portion of these had 

not been recouped. It may also be true that the complainant had been informed 

of the consequences of terminating or stopping contributions.10 It may even be 

true that the “premium reduction fee” (in this case R43 000) was determined by 

an actuary. But none of these constitute the nub of the issue in this case. The 

real issue here is whether Sanlam (because it is Sanlam and not the fund that 

                                                 
9  I can only think of commission fees in this category which are usually calculated on the value of 

the contributions over the life of the product sold to the member. 
 
10  This appears from annexure 5 to the fund’s response although it is not clear whether (and, if at 

all, when) this was in fact communicated to the complainant. 
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seeks to do this) is in law as administrator entitled to reduce the complainant’s 

contributions by R43 000 in so-called “premium reduction fees”. The answer to 

that enquiry must of necessity lie in the rules, the Pension Funds Act and the 

Income Tax Act. None of these entitle Sanlam to do this. Even the policy 

documents (which can be of no application to the complainant if the fund’s 

argument is correct that they embody a contractual nexus between the fund and 

Sanlam) do not. 

 

 

The Pension Funds Act and the rules 

 

[36] It is common cause that the respondent fund is registered in terms of the Pension 

Funds Act. Thus, the provisions of that Act (save those from which it is exempt 

by reason of its audit-exempt status) apply to it. No fund, however, can lawfully 

be exempt from the provisions of section 13 of the Act which reads: 

 

 “Subject to the provisions of this Act, the rules of a registered fund shall be 

binding on the fund and the members, shareholders and officers thereof, and on 

any person who claims under the rules or whose claim is derived from a person 

so claiming.” 
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[37] The rules of the fund are silent on what should happen in the event of a member 

reducing contributions. Part 7: Rule 1, which deals with contributions, provides (in 

part): 

 

 “A MEMBER can change his CONTRIBUTION subject to such conditions as laid 

down by [Sanlam] in consultation with the MANAGEMENT COMMITTEE.”  

 

[38] For purposes of this case, “such conditions” as laid down by Sanlam can only 

find expression in a document dated 16 February 2005 and titled “Alteration 

quotation: Stratus Retirement Annuity”. It says nothing about “premium reduction 

fees”. What it does say, however, relates to a “premium termination fee” which is 

itself so imprecise and unquantifiable that no one can reasonably be held bound 

to it. It says: 

 

 “Non-payment of premium 

 If you stop paying premiums and the paid-up value (the value of the policy 

investment less a premium termination fee) is less than R600.00 (this minimum 

will increase from time to time), the policy will lapse. Otherwise, the policy will be 

made paid-up.”  

 

[39] The same clause appears in a quotation document dated 13 November 2002 

(annexure 2 to the fund’s response) which was furnished upon the complainant’s 

first application, and again in a similar document dated 23 July 2003 (annexure 7 
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to the fund’s response) when the complainant applied to have his contributions 

increased from R1000 to R2000 per month. Neither makes reference to a 

“premium reduction fee”. 

 

[40] The fund does not see this as an impediment. After devoting much time dealing 

with a position that would pertain in the event of contributions being stopped 

altogether (a position that never formed part of the complainant’s case), it comes 

back with: 

 

 “If the recurring contribution is reduced instead of stopped, as in this case, the 

insurer charges the same proportion of the paid-up fee by which the premium is 

reduced.” 

 

[41] But there is nothing in the rules or in the policy documents allowing that, and the 

fund now seeks to introduce an analogous position using the “premium 

termination” clause. What the fund seeks to do (it must be said for the benefit not 

of its member but of Sanlam, with demonstrable disregard for its fiduciary duties 

to the complainant pursuant to section 7C(2) of the Pension Funds Act) is merely 

to reduce the “paid-up fee” that would have been notionally levied had the 

complainant elected to stop making contributions altogether. The paid-up fee was 

computed as R52 000. Because the complainant elected not to stop contributions 

but reduce them, Sanlam simply reduced what it would have charged as a “paid-

up” fee of R52 000 to R43 000. It has not considered it necessary to take either 
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the complainant or this office through its calculations by which it arrived at the 

amount of R43 000, while the fund waves the enquiry away with, “the insurer 

charges the same proportion of the paid-up fee by which the premium is 

reduced”.  

 

[42] None the less, there is nothing in the rules or in the policy documents to 

countenance this. The Supreme Court of Appeal has said the following on such 

contrived application of the rules: 

 

 “An unavoidable consequence of the absence of appropriate provisions was that 

counsel for Respondent were constrained to rest their argument upon what they 

described as analogous provisions in the rules which, so it was said, gave “an 

indication” as to what should be done in this admittedly different situation. In my 

opinion there are serious conceptual difficulties in the way of such an approach. 

What the trustees may do with the fund’s assets is set forth in the rules. If what 

they propose to do (or have been ordered to do) is not within the powers 

conferred upon them by the rules, they may not do it.”11 

 

[43] There is nothing in the rules or in the policy documents that permits a “premium 

reduction fee”. Neither the management board nor Sanlam may thus deduct such 

a fee from the complainant’s contributions. 

 

 
11  Tek Corporation Provident Fund and Others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph 

[28] 
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[44] Part 7: Rule 2 deals with what should happen in the event of the member ceasing 

contributions altogether. It does not deal with the situation of the member 

reducing contributions, nor can that reasonably be inferred from the wording of 

that rule.  

 

 

The Income Tax Act 

 

[45] One of the conditions for the approval of a retirement annuity fund by the 

Commissioner for Inland Revenue for income tax purposes is that its rules must 

provide: 

 

 “that a member who discontinues his contributions prematurely shall be entitled 

either to an annuity (payable from the date on which he would have become 

entitled to the payment of an annuity if he had continued his contributions) 

determined in relation to his actual contributions or to be reinstated as a full 

member under conditions prescribed in the rules of the fund” (My underlining) 

 

[46] There is nothing in the Income Tax Act that permits the deduction of a “premium 

reduction fee” from a member’s contributions who decides to reduce his 

contributions. What is more, neither the fund nor Sanlam can operate outside the 

rules because it is one of the conditions for the fund’s tax approval status that its 

rules must be complied with (see paragraph (c) of the definition of “retirement 
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annuity fund”). If the rules make no provision for a “premium reduction fee” 

Sanlam cannot lawfully levy it. If it should levy such a fee, then the fund would be 

in breach of at least one of the three conditions for its tax approval status. The 

result must then be loss of tax advantages for members of the fund and thus less 

appeal for retirement planning using a retirement annuity fund. This aspect of the 

determination will be brought to the attention of the South African Revenue 

Service for its consideration. 

 

 

The policy documents 

 

[47] The fund says the premium reduction fee of R43 000 “is consistent with what has 

been disclosed throughout to the [complainant]”. Well, let us explore that. To 

begin with, these documents would be of no application to the complainant if the 

fund is correct in its argument that they constitute a contractual nexus between 

the fund, on the one hand, and Sanlam on the other. If one accepts that the fund 

is wrong in this respect, then, and in any event, the complainant considers this 

premium reduction fee as “shocking news” and “robbery”. Thus, he clearly does 

not agree with the fund’s averment that the “premium reduction fee” of R43 000 

has “throughout” been disclosed to him.  

 

[48] The fund has not submitted any correspondence that would tend to prove its 

averment. In the result, there are only the policy documents to go on (if it is 
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accepted that the fund is wrong in its “contractual nexus” argument). They do not 

support the fund’s averment either. As I have already pointed out, there is no 

provision for a “premium reduction fee” in any of the documents submitted by the 

fund. The documents allow for a “premium termination fee” which is both 

unquantified and unquantifiable. For the rest, the documents make provision for 

the following fees: 

 

[48.1] The “Kwotasie vir Stratus Uittree-annuiteit” document (annexure 2 to the 

fund’s response) and the general information document (annexure 5) 

provide for a monthly marketing and administration fee of R82,82. It also 

makes provision for a monthly policy fee of R6,00, commission of R8 550 

in the first year and R2 850 in the second year, and a monthly investment 

guarantee fee (in respect of the Multi-Manager Balanced Fund) of 

1,25%; an annual fund management fee of 1,35% in respect of the Multi-

Manager Balanced Fund and 1,60% each in respect of the Worldwide 

Property Fund and Worldwide Balanced Fund; an annual service fee of 

0,50% in respect of each of the three funds and a “koop/verkoop 

verspreiding” fee of 2% in respect of each fund. This is a fee that is 

charged every time units are bought and sold. The percentages relate to 

the market value of the assets in the fund. Provision is also made, in the 

annexure 5 general information document, for the fund manager’s 

“performance fee” if the investment return should exceed the benchmark, 

and stockbroker and other statutory fees which are not quantified. 
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[48.2] Annexure 5 then goes on to provide for a “premium termination fee” in 

these terms: 

 

“Stopping payment of recurring contributions 

Can I stop making recurring contributions? 

Yes. If the sum to which the value of the policy investment has grown at that 

stage, less a premium termination fee, exceeds the minimum of R500.00, the 

policy will be maintained without further premium payment. This minimum will 

increase from time to time. 

 

If you stop making recurring contributions before the [retirement date], this 

premium termination fee currently consists of the following: 

 

• R220.00, plus 

• a percentage of the value of the policy investment at the time, plus 

• a percentage of the savings premium at the time 

 

These percentages depend on the size of the savings premium, the amount 

of the negotiated commission, and when you stop making recurring 

contributions. At present, if you stop making recurring contributions on or 

after the [retirement date], no premium termination fee will be charged. 

Sanlam Life may change this from time to time.” 
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[49] Nowhere is there any provision made for a premium reduction fee. Since all the 

fees chargeable are expressly mentioned by name in the policy documents (as in 

paragraphs [48.1] and [48.2] above) “premium reduction fee” would also have 

been mentioned by name if it formed part of the litany of fees to be charged. That 

it is not so mentioned demonstrates clearly that it is nothing short of an 

afterthought. 

 

 

RELIEF 

 

[50] In the result, both Sanlam, as administrator, and the fund (the one paying, the 

other to be absolved) are ordered forthwith to credit the complainant’s investment 

account(s) in the fund with the R43 000 deducted from his contributions together 

with interest thereon calculated at 15,5% per annum from the date of this 

determination until date of final payment. 

 

 

CONCLUSION 

 

[51] Because of the issues that arise in this complaint, this determination will be 

forwarded to the Registrar of Pension Funds and the South African Revenue 

Service for their consideration. 
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DATED at JOHANNESBURG on this             day of MAY 2005. 

 

 

 

 

 

_______________ 

Vuyani Ngalwana 
Pension Funds Adjudicator 

 
CC: Registered address of the fund: 

Sanlam 
P O Box 1 
Sanlamhof 
7532 

  
Registrar of Pension Funds 
Rigel Park 
446 Rigel Avenue South 
Erasmusrand 
Pretoria 
0001 
  
SARS - Mr Vlok Simmington 
299 Bronkhorst Street 
Brooklyn 
0181 
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