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IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

(HELD IN JOHANNESBURG) 

 

 CASE NO: PFA/GA/4008/2005/MN 

In the complaint between: 

AN MTSHIXA       Complainant  

and  

MINE EMPLOYEES PENSION FUND        First Respondent 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE 

PENSION FUNDS ACT, 24 OF 1956 (“the Act”)  

 

Introduction 

 

[1] At issue in this complaint is the refusal and/or failure by the 

Mine Employees Pension Fund (“the fund”) to effect payment of 

the complainants  (and other members’) withdrawal benefit on 

his  cessation of membership of the Sentinel Mining Industry 

Retirement Fund (“the second fund”) on 30 May 2005.  
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[2] The complaint was received by this office on 23 June 2005 and 

a letter acknowledging receipt thereof was sent to the 

complainant on the same date. On 28 June 2005 a letter was 

dispatched to the respondent giving it until 19 July 2005 to file a 

response to the complaint. On 14 July 2005 correspondence 

dated 12 July 2005 was received from the respondent seeking 

an extension to file its response within six weeks of the date of 

its letter. An extension to file its response was granted to the 

respondent until 23 August 2005. Further correspondence 

dated 30 August 2005 was received from the respondent on 31 

August 2005 requesting this office to hold the matter in 

abeyance pending the respondent’s high-level talks with the 

South African Revenue Services (“SARS”) in which the 

respondent sought approval of its rule amendments. The 

response captioned “COMPLAINTS RELATING TO THE 

WITHDRAWAL OR TRANSFER OF BENEFITS FROM MINE 

EMPLOYEES PENSION FUND: GENERIC RESPONSE” dated 

10 November 2005 was received on the same date which was 

supplemented by a letter of 22 November 2005 received on the 

same date. The respondent has copied the complainant with all 

the correspondences referred to above. A reply dated 10 March 

2006 was received from the complainant on the same date. 

After considering the written submissions before me, I consider 

it unnecessary to hold a hearing in this matter. 
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Facts in brief 

 

[3] The complainants  membership of the fund commenced on 5 

July 1993 until 19 August 2001 when, following a promotion, the 

complainant  assumed membership of the second fund on 20 

August 2001 until his withdrawal there from on 30 May 2005. 

 

[4] Upon leaving the second fund, the complainant was duly paid 

his benefit arising from his withdrawal there from. However, 

when attempting to procure his withdrawal benefit from the 

fund, the complainant was advised that the rules of the fund 

precluded the him from receiving a withdrawal benefit prior to 

attaining retirement age, except in the event of his permanent 

disability or death. Such refusal and/or failure by the fund to 

effect payment of his withdrawal benefit now forms the subject-

matter of this complaint.   

 

Complaint 

 

[5] The complainant is aggrieved by the fund’s refusal to effect 

payment of his withdrawal benefit. The complainant contends 

that at the time the he transferred to the second fund, the he 

was informed that his benefits from the fund would be 

transferred to the second fund and that no mention was ever 

made that the complainant would only access his monies in the 
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fund when the he reached the age of retirement or became 

permanently disabled. In his own words, the complainant 

states: “I need to buy a house for my children and now I’m told I 

can get the money when I’m dead or retire. Why didn’t they tell 

me all along that I’m in a risk of not getting my benefits if they 

saw there was a problem with my benefit or funds”.  

 

[6] The complainant states that in August 2003 he made an 

attempt to claim a withdrawal benefit from the fund and his 

request was denied on the basis that the he was still in service 

of the employer. The complainant avers that the fund’s conduct 

in failing to consult with its membership; its failure to address 

correspondence to the complainant; to mislead the complainant 

into believing that his fund benefit has been transferred to the 

second fund and deferring his membership of the fund without 

his written consent, at the time the rules of the fund were 

amended, constituted negligence on its part. The complainant 

states: “I do not think I deserve this just because of some 

people who did not do their job properly…”   
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Response 

 

[7] The fund states in its response that in December 2003, the 

complainant had the option, in terms of the rules of the fund, 

which took effect on 1 March 2003, to transfer his benefit in the 

fund to the second fund. The fund further states that this option 

to transfer was communicated to fund members in advance. As 

regards his averment that the complainant made an application 

to withdraw the benefit and/or to have it transferred to the 

second fund during August 2003, the fund contends that no 

documentary evidence to substantiate his averment could be 

found. 

 

[8] The fund provides, in what it calls its “generic response”, a 

comprehensive backdrop to the current impasse between what 

it terms “non contributory members” and the fund. The fund 

states that prior to 1 March 2003, which is the date when the 

rules introducing a complete overhaul of the fund structure took 

effect, if a member left the employ of a participating employer to 

join another (non-participating) employer, his service with that 

employer would be deemed to be pensionable service in the 

fund, albeit on a non-contributory basis. In other words, no 

withdrawal benefit was paid and his benefit would be retained in 

the fund. The same position obtained in respect of a member 

who left service with a minimum period of service (15 years and 

later reduced to 5 years). This arrangement was apparently 
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designed to encourage preservation of fund benefits. Among its 

peculiar features was that a member exercised the option to 

retain fund membership by default, that is, by failing to 

terminate his membership upon leaving service of the 

participating employer; and he could at any stage prior to 

attaining retirement age terminate fund membership and take a 

withdrawal benefit (category 1). In the case of a member who 

moved from the fund to the second fund (where the employer 

participates in both funds) or vice versa, however, different 

rules applied (category 2). In such a case, the deemed 

membership was a consequence of the move and a member 

could not take a benefit from the previous fund until he left 

service altogether, in other words, discontinued contributing to 

either fund.  

 

[9] The fund further explains that on the restructuring or conversion 

of the fund into a pure defined contribution scheme on 1 March 

2003, category 1 members were, in terms of the rules insisted 

upon by SARS for continued tax approval, allowed to withdraw 

their fund credits or transfer to an approved fund within 9 

months from the date of conversion. On expiry of this window 

period, beginning from 1 December 2003, a category 1 member 

could no longer withdraw his fund credit and could only transfer 

it to a current employer fund, a retirement annuity fund or in 

terms of section 14 of the Act. Transfers to preservation funds 

were not allowed. As regards category 2 members, such a 
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member could only transfer his benefit to a current employer 

fund, failing which it would be retained in the fund until he 

reaches pensionable age.   

 

[10] The fund further states that it amended its rules which were 

registered on 15 November 2004 (“the 2004 rules”) pursuant to 

changes introduced by SARS when it issued General Note GN 

35. The stated purpose of GN 35 is to provide for the taxation of 

the so-called unclaimed benefits held by pension funds. In a 

nutshell, GN 35 requires pension funds to provide in their rules 

that on exiting the fund, a member must exercise an election 

within six months after the benefit accrues to him (which is 

interpreted by SARS as a day after exit) either to defer or 

terminate membership, failing which the benefit is deemed as 

unclaimed and taxable as such. In the event of deferred 

membership, the member had to remain as such until he 

reaches pensionable age or dies or becomes permanently 

disabled. The basis for SARS’s assessment in respect of 

unclaimed benefits appears to be that a member acquires a 

right to claim a benefit at the time the benefit accrues. Even 

though the member does not claim or receive the benefit at that 

time, he does acquire, by operation of law, the right to claim the 

benefit from that time and into the future.           

 

[11] The fund further explains that because its rules as they stood at 

the time they were not GN 35 compliant (a member falling 
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within the definition of “non-contributory member” had been 

permitted to retain deferred membership by default, by simply 

not applying for a benefit; the rules gave such a member the 

option to transfer his benefit to certain types of funds prior to 

retirement age), they had to be hastily amended to ensure 

compliance with GN 35 by 30 June 2004, that being the cut-off 

date set by SARS. 

 

[12] The fund refers me to the various rule amendments which were 

brought about as a result of the requirements of GN 35. I shall 

examine some of those which I consider germane to the 

complaint, later in my determination. The fund then makes a 

belated submission that the 2004 rules diminished the rights 

and expectations of existing “non-contributory members” to the 

extent that these had not already been restricted, at the 

insistence of SARS, in the revised rules at conversion of the 

fund. It appears to plead, in mitigation, however, that it was left 

with no option due to the peremptory provisions of GN 35. The 

fund further states that the short time-frames imposed by SARS 

for compliance precluded it from communicating with most 

“non-contributory members” directly to enable them to act 

ahead of the deadline date and neither did the fund have 

contact details of a majority of those members since the fund 

conversion whose numbers had declined drastically since 

conversion.  
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[13] The fund concedes that the basis on which “non-contributory 

members” were refused permission to withdraw or transfer their 

benefits subsequent to the 2004 amendments was not legally 

sound. The fund’s argument was that such members had 

become “non-contributory members” in terms of the definition in 

the 2004 rules by failing to terminate their memberships upon 

leaving service and that GN 35 and the rule amendments 

precluded the fund from allowing them to terminate their 

memberships prior to retirement. 

 

[14] It is perhaps apposite to refer to rule 2 of the 2004 rules at this 

stage. It defines a “non-contributory member” in the following 

terms: 

 

“NON-CONTRIBUTORY MEMBER shall mean a 

MEMBER: 

 

(a) who ceased to be eligible for membership of the FUND and elected to 

become a non-contributing member in terms of the rules in force prior to the 

CONVERSION DATE and in respect of whom the FUND has retained his 

benefit entitlement in terms of Rule 5 or 6, or 

 

(b)  who, after the CONVERSION DATE, ceased to be a CONTRIBUTORY 

MEMBER of the FUND in terms of the Rules and who elected not to 

withdraw a benefit from the FUND, but rather to defer the payment of 

benefits until he qualifies for a benefit in terms of Rule 5 or 6. 

 

 

 



 

 

10

The option to remain a NON-CONTRIBUTORY MEMBER must be notified in 

writing to the FUND within six months of leaving the SERVICE of the MEMBER’S 

last Employer”. (my emphasis) 

 

             

[15] It is the fund’s further submission that the import of this 

definition is that if the member did not, within six months of 

leaving service, elect in writing to become a non-contributory 

member, then he is not a non-contributory member and is thus 

entitled to the payment or transfer of his withdrawal benefit. The 

fund submits further that because the definition does not 

distinguish between existing non-contributory members and 

others (by, for example, the effective date), such an 

interpretation would mean that any person who had become a 

non-contributory member by default was no longer a non-

contributory member. This would, according to the fund, have 

serious implications in that, for instance, in terms of rules 7 and 

18, the withdrawal benefit of every such person would become 

an unclaimed benefit and be subject to tax. Of even greater 

concern, the fund submits, is that because the rules define a 

member as a contributory or a non-contributory member, such 

an interpretation would imply that existing non-contributory 

members ceased to be members on the effective date of the 

amendment. 
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[16] The fund then goes on to blithely submit that such an 

interpretation was not intended by the fund trustees in 

approving the rule amendment but that “the drafter of the 

amendment was under the impression that the existing status of 

non-contributory members was entrenched and thus did not 

contemplate the necessity of distinguishing between existing 

and future categories to avoid a contrary interpretation”. It then 

submits that the tight time-frames afforded by GN 35 had 

resulted in a hasty amendment. 

 

[17]  The fund concedes that it could, by applying what it terms a 

“literal interpretation” of the rule, pay or transfer the 

complainants and other complainants’ withdrawal benefits but 

that such an interpretation would, the fund submits, have 

adverse financial consequences for the fund. In substantiation 

of its submission, the fund argues that if the so-called literal 

interpretation is adopted, the fund can then not apply the 

wording selectively only to the complainant and other 

complainants similarly situated but must apply it to every person 

who became a non-contributory member by default. The fund 

further submits, rather glibly, that a large number, if not the 

majority, of non-contributory members are desirous of retaining 

their benefits in the fund until retirement and that such an 

application of the rule would be prejudicial to their retirement 

plans.  
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[18] It is the fund’s further submission that if the definition is 

interpreted “literally” to mean that the period of six months 

commences when the member leaves service, the effect 

thereof would be that it applies retrospectively. By way of an 

example, the fund argues that a member may contend that he 

is entitled to a withdrawal benefit because he did not elect to be 

a non-contributory member before leaving service on 31 

December 1995. It would, according to the fund, follow that the 

benefit accrued six months after 31 December 1995, in other 

words, retrospectively; the value of the benefit will be 

determined in terms of the rules prevailing then (which is far 

less than the withdrawal benefit payable in terms of the current 

rules); late payment interest would not accrue to the benefit 

from 2 June 1996; the benefit will be taxed as if it accrued on 1 

June 1996 based on the member’s tax rate at that time. The 

fund then submits that “if such an interpretation is not followed 

consistently, the fund would invite SARS to reconsider its tax 

approved status. Withdrawal of approval would be to the 

detriment of all members, including the complainants”. 

 

[19] The fund then propagates for what it calls a purposive 

interpretation of the rule (definition of a non-contributory 

member). It argues that it was the intention of the trustees, in 

approving the rule amendments, to ensure that in complying 

with GN 35, the fund protected the rights and interests of 

existing non-contributory members. The fund submits that the 
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possible result of the amendment, based on an interpretation of 

the wording alone, goes against the trustees’ intention. 

Expressed differently, the fund submits that if the definition is 

accorded its ordinary, literal and grammatical meaning, the 

implication is that it applies retrospectively and that it thus 

reduces or removes existing or vested rights. The fund further 

submits that such a literal interpretation will have the result that 

all existing non-contributory members, including the 

complainant , will be “severely prejudiced”; that this would be 

contrary to the trustees’ intention in approving the amendment 

and that such a result would be so anomalous as to be absurd. 

 

[20] As regards the relief to be granted by this Tribunal, the fund 

submits that I declare the amended definition of non-

contributory member as invalid or void ab initio in that it 

materially defeats the purpose of the rules. Such an approach, 

the fund submits, could result in the withdrawal of its tax 

approval by SARS. The fund submits that I could, in the 

alternative, apply the definition as it “was intended”. It submits 

that the definition appears to repeal the then-prevailing 

definition. The fund then cites a Supreme Court of Appeal case 

( Msunduzi Municipality v MEC of KwaZulu-Natal Province for 

Housing & another [2004] 2 All SA 11 (SCA)) as authority for 

the proposition that any rights accrued under the old rule should 

not be affected by the amended definition unless an intention to 

the contrary appears there from.      
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[21] Finally, the fund submits that it would not have introduced the 

2004 rule amendments, but for the requirements imposed by 

GN 35. It expresses the view that even if the definition had 

drawn a distinction between existing (with vested rights) non-

contributory members and future non-contributory members, 

the rules would have to continue to preclude those members 

from accessing their benefits prior to attaining retirement age 

because GN35 prevented the fund from reviving the right of 

existing non-contributory members to payment or transfer of 

their benefit prior to retirement. 

 

[22] The fund makes a passing reference without, by its own 

admission, expatiating thereon that the definition can potentially 

be challenged by a non-contributory member wishing to retain 

deferred membership on the grounds of section 25 of the 

Constitution in that a literal interpretation thereof would result in 

an arbitrary deprivation of property.   

 

Determination and reasons thereof  

 

[23] Narrowed down to its essentials, the complaint relates to the 

application or interpretation of the rules of the fund that 

purportedly preclude the complainant from claiming payment of 

his withdrawal benefit prior to his attaining the retirement age of 
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60 years and alleges, alternatively, an improper exercise of 

powers; maladministration resulting in prejudice and/or that a 

dispute of law has arisen between the complainant and the 

fund.      

 

 [24] The enquiry here is, in my view ,is whether, in terms of the rules 

of the fund, the fund is entitled to refuse to effect payment of his 

withdrawal benefit upon him leaving the service of the employer 

and in the absence of him electing in writing to become a 

deferred member of the fund.  

 

 

 Definition of a non contributory member  

  

[25] The fund has submitted  that I should declare the amended 

definition of non-contributory member as invalid or void ab initio 

in that it materially defeats the purpose of the rules .With all due 

respect , if the fund believes that the rule is void ab initio , they 

have to amend the definition of a non contributory member 

themselves .The duty of this tribunal is to apply justice to those 

who seek it .If at the time when this complaint was referred to 

this tribunal , the definition of a non contributory member was 

not that which the fund was amenable to , the fund is bound by 

that .This is because , it had all the resources and responsibility 

to correct same and has failed to do so  . This tribunal would 
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not be correct if it were to belatedly invalidate a definition of a 

non contributory member .There is, in my view, no ambiguity in 

the wording of Rule 2, which I have already referred to at 

paragraph [14] above, which sets out the definition of a “non-

contributory member”. Its import is simply and clearly that, upon 

leaving service, such a member must exercise an election in 

writing to defer his membership and become a non-contributory 

member, failing which he is not a non-contributory member and 

is thus entitled to the payment or transfer of his withdrawal 

benefit. It is against this background that the two maxims of 

legal interpretation find relevance here, express mention of one 

thing implies the exclusion of another, and expression, 

precludes implication. Rule 2 has expressly stated that 

members are to choose in writing[ my emphasis] if they want 

to continue as NON -CONTRIBUTORY MEMBERS . 

 

[26] The trustees may only do with the fund’s assets what is set 

forth in the rules. That the rules of a fund are supreme is 

confirmed by section 13 of the Act.  

 

[27] I am of the view that if the wording of the relevant rule is not in 

accord with what the trustees had in mind, as is contended by 

the fund, the fund is at liberty to amend the rules to give effect 

to such intention. In any event, no substantiation of this 

averment, other than the bald statement itself, has been 

forthcoming from the fund in respect of this submission.  
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 The literal and purposive approach interpretation dichotomy  

 

[28] It is a cardinal rule of interpretation that , if there is doubt as to 

the meaning of a law it is presumed that the legislature or public 

body did not intend an  inequitable or unjust or unreasonable 

result .This is captured by maxim simper in dubiis benigniora 

praeferenda, which simply means that,(always , where there is 

doubt a more equitable interpretation should be preferred).I 

have not been persuaded by the respondents averment that , a 

purposive interpretation of Rule 2 would be an appropriate form 

of interpretation in the matter a quo.This is because , the literal 

interpretation of the words did not lead to any ambiguity or 

absurdity .It was confirmed by this tribunal in Potgieter v Metal 

and Engineering  Industries Permanent Disability Scheme 

[2002] 10 BPLR 3945 (PFA)  that , the literal approach to 

ordinary grammatical meaning will be rejected where it leads to 

absurdity .Therefore , in the current matter , application of literal 

interpretation does not result in any ambiguity. However, even if 

the purposive approach were to be used for argument sake, the 

purpose of the enactment is to give affected members a right to 

be heard before a decision is taken either for them to continue 

as NON CONTRIBUTORY MEMBERS or not .The question that 

begs to be answered, is whether a member was given an 

opportunity to make the requisite election. As Kellaway 1(1995) 

                                                           
1
 (1995) “Principles of Legal Interpretaion”Butterworths Page 195  
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puts it,  

 

 “where a provision of a statute , or a proclamation or a 

notice issued under an enactment , prejudicially affects 

the liberty or existing rights , or possibly the property , of a 

person affected by the statute or proclamation or notice, 

the maxim audi alteram partem would generally be 

implied”. 

 

It was held in the matter of Aherne v Hortors Group Pension 

Fund (1)[2002] 1 BPLR 2920(PFA) that, the concept of 

legitimate expectation requires that administrative bodies are 

bound to give a person who has a right, interest or legitimate 

expectation an opportunity to make representations before that 

right, interest or legitimate expectation is taken away. 

 

 

 

 Legitimate Expectation and Audi Alteram Partem  

 

[29] In the matter a quo, the maxim, audi alteram partem was not 

implied it was an express term stated in the fund rules. It was 

held in the matter of R v Ngwevela 1954 1 SA 123 (A) that,  

 

 “when a statute empowers a public official to give a 
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decision prejudicially affecting the liberty or existing rights 

or possibly the property of an individual , that individual 

has a right to be heard before action is taken against him, 

unless the statute expressly or by necessary implication 

indicates the contrary .It was further expanded here that, 

an affected individual should , in the absence of 

sufficiently strong considerations to the contrary , be 

given an opportunity to make appropriate representations 

before a decision is taken ,And where discretionary 

powers are conferred which may prejudicially affect 

individuals , such a provision should prima facie be 

construed as implying that such powers are not to be 

exercised without a previous inquiry.”  

 

[30] Besides the contention of the respondent to the contrary, the 

complainant is complaining that, the decision of the 

respondent not to pay out his withdrawal benefits has 

prejudiced him. The rights that have been affected are the 

complainants, if the complainant is complaining that the he 

has   been prejudiced and go to the extent of showing how he 

has   been prejudiced by this decision, this tribunal is bound to 

inquire into that .The complainant had a legitimate expectation 

that, after withdrawing from the respondent, he will be paid his 

benefits. In Administrator Transvaal , and others v Traub and 

others 1989 (4) SA 73 (A) , it was emphasized that the 

concept of legitimate expectation determines that where a 

person has a legitimate expectation , he must be given an 
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opportunity to be heard prior to a decision being taken which 

may adversely affect the expectation. As Corbett CJ 

summarized it in Traub; 

 

 “legitimate expectation could relate to a substantive 

benefit or advantage or privilege which the person 

concerned could reasonably expect to acquire or retain 

and which it would be unfair to deny such a person 

without prior consultation or a prior hearing or it could be 

an expectation to be accorded a hearing before some 

decision adverse to the interests of the person concerned 

is taken .” 

 

  In casu, the rules provided clearly and without any ambiguity 

that, the member should agree in writing to join as a NON 

CONTRIBUTORY MEMBER, which means in a nutshell that, 

the member should be consulted first, this was not done and 

as such the process fails both the substantive and procedural 

fairness test. Using the requirements that were laid down in 

the matter of National Director of Public Prosecutions v 

Phillips and Others 2002 (4) SA 60 (W) in determining 

whether an expectation is legitimate , it is the finding of this 

Tribunal that his expectation was legitimate ,in that : 

 

� The representation from which it is based, Rule 2, is 

clear and unambiguous. 

� The expectation that the complainant should be given 
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an opportunity to express his willingness to continue as 

a NON CONTRIBUTORY MEMBER in writing is 

reasonable. 

� The respondent is the sole drafter of the rules. 

� The respondent was competent and lawfully 

authorized to make the rules. 

 

 Interpretation of GN 35 and time frames   

 

[31] The respondent has referred me to the various rule 

amendments which were brought about as a result of the 

requirements of GN 35. The respondent has submitted that, it 

was as a result of GN 35 that their rules had to be amended. 

For the purposes of this determination, it is prudent upon me to 

scrutinize the express language used in GN 35 in order for this 

Tribunal to ascertain whether or not, there has been a express 

instruction from the SARS to the Fund, directing them to ignore 

the rules of natural justice in their quest to implement the 

provisions of GN 35.It was decided in the matter of Cape 

Brandy Syndicate v IRC (1921) 1 KB 64 , that ; 

 

 “In a taxing Act …one has to look at what was clearly 

said. There is no room for an intendment.” 

 

 At page 12 of their reply, the respondent has stated that; 

 

 “the short time frames precluded the Fund from 
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communicating directly with most non contributing 

members timeously enough to enable them to act ahead 

of the deadline date , and communication for feedback 

purposes was futile , given the peremptory nature of GN 

35.The Fund did not have address details for a majority of 

such members who numbered about , 2 200.” 

 

[32] The GN 35 was issued on the 8 April 2004 , and the 

implementation date was the 30 June 2005 .The respondent 

was given twelve weeks , notice by the South African Revenue 

Services to implement GN 35 .The  respondent has complained 

that this was too short a notice  for them to have been able to 

comply , hence their failure to consult their membership widely 

on the proposed rule amendment .Without elaborating further 

as to the stumbling blocks that made a 12 weeks notice 

unreasonable , the respondent has said nothing. This tribunal, 

based on the information before it, does not agree with the 

respondent that 12 weeks was an unreasonable period for them 

to comply. My finding is that, twelve weeks was a reasonable 

period for the respondent to have consulted with their members 

.Moreover, there is nothing in GN 35 that precludes and /or 

forbids the Fund from consulting with members and the 

interpretation of GN 35 by the respondent was an implied 

interpretation. It was held in the matter of Canadian Eagle Oil v 

R 1946 2 All ER 499 (H of L) that,  

 

“there is no presumption as to tax .One can only look 
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fairly at the language used .If the tax legislation is capable 

of two alternative meanings , a court will prefer the one 

favourable to the taxpayer .” 

 

The fiduciary duty to act in good faith   

 

[33] The trustees of a fund have a fiduciary duty to their members .A 

constituent element of such fiduciary duty is to not only inform them 

of their rights, benefits and duties, but also inherent in that is the 

obligation to inform of potentially detrimental or restrictive 

provisions that inhibit their rights in terms of the rules .This 

obligation is succinctly laid out in terms of Section 7 D (c) of the 

Pension Funds Act 24 of 1956 as follows; The duties of a board 

shall be to - 

 

  “ensure that adequate and appropriate information is 

communicated to the members of the fund informing them of 

their rights, benefits and duties in terms of the rules of the 

fund;” 

  

 Fiduciary duty to act in good faith includes, but is not limited to the 

duty to disclose adequate relevant information to members .This 

Tribunal does not support the suggestion by the respondent that 

GN 35 was peremptory to the extent that it eroded the rules of 

natural justice as contended in its response. There is neither an 

express or implied term to that extent. At paragraph 4.4. of the 

reply, the respondent submits that; 
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“The Rules clearly diminished the rights and expectations 

of existing non contributory members.” 

 

[34] Section 39(2) of the Constitution directs me when interpreting 

legislation (including pension fund rules) “to promote the spirit, 

purport and objects of the Bill of Rights “of the constitution. This 

is a serious indictment on the Fund .It transgresses Section 33 

of the South African Constitution and the Promotion  

Administrative Justice Act 3 of 2000.Section 1 (b) of the  PAJA 

Act of 2000 defines administrative action as ; 

 

”any decision taken , or failure to take a decision by a 

natural person or juristic person , other than an organ of 

the state , when exercising a public power , or performing 

a public function in terms of empowering provision , which 

affects the rights of any person and which has a direct 

external effect.” 

 

Section 3(1) of the PAJA Act of 2000 states that, 

 

“Administrative action which materially and adversely 

affects the rights and legitimate expectations of any 

person must be procedurally fair.” 

 

[35] Legitimate expectation may arise because of an established 

practice or from an express promise given by the decision 
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maker .In casu Rule 2 made an express promise that , a 

member who wishes to continue as a NON CONTRIBUTORY 

MEMBER has to do that in writing .There is nothing in the GN 

35 that indicates an express or rather implied directive that the 

respondent should ignore that reasonable expectation .In fact, 

the respondent went against its own rules by continuing to 

classify the NON CONTRIBUTORY MEMBERS by default even 

though Rule 2 expressly stated that same should be in writing . 

 

[36] In law , and for the foregoing reasons, I am not satisfied  that 

the fund is  entitled to refuse to effect payment of the 

complainants withdrawal benefit because such refusal falls foul 

of the rules of the fund. It follows there from that the failure of 

the fund to pay the complainant his withdrawal benefit has 

resulted in him sustaining prejudice thereby.  

 

[37]  It was decided in the matter of Probert v Malnbak Group 

Pension Fund and Another (PFA/KZN/9/98), that,  

 

 “the objective which the rule is designed to serve must be 

shown to be of sufficient importance to warrant overriding 

the right of the Complainant and …should relate to 

concerns of social importance in a democratic society 

.Secondly; the means adopted should meet the 

requirements of suitability, necessity, and proportionality.” 

 

 The respondent  has raised the issue of its solvency , in that it 
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argues that  if the withdrawal benefits are paid to the 

complainant , and inadvertently all members in a similar 

position , that will negatively affect the funds solvency .The 

respondent has not elaborated further on this , nor has there 

been a breakdown of how this conclusion was arrived at , nor 

the number of members involved .It is therefore prudent upon 

this tribunal to consider this issue  in order to weigh it against 

the vested rights of the complainant .Addressing the pension 

Lawyers Association in 1998 ,Justice O’Regan , who sits as one 

of the 11 judges in the Constitutional Court of South Africa  had 

this to say; 

 

  “The fundamental premise of group pension schemes is 

of course pooling and sharing of risks .For that pooling to 

be effective , it is necessary to have a sufficiently large 

number of individuals to ensure that some of those 

individuals subsidise others .In a sense , there is an 

inevitable conflict between individual fairness and the 

pooling of risks. “ 

 

 I have not been persuaded by the respondent’s argument that 

the individual fairness to the complainant in this matter is 

outweighed by the pooling of risks. For starters, whereas the 

respondent has had a great deal to argue his case before this 

tribunal, his argument has not been substantiated with facts in 

this regard. Secondly, the respondent has not been able to 

illustrate to this tribunal, how the approach they had taken in 
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dealing with this matter has been able to meet the requirements 

of suitability, necessity, and proportionally. At Paragragh 3.4 of 

their response, entitled “Diminution of existing rights” the 

respondent has contended that the numbers of non contributing 

members had declined. This is in contradiction with their 

argument that if the withdrawal benefits are paid to the 

complainant and inadvertently all members in similar position, 

that will negatively affect the funds solvency. Finally, and 

through their own admission, the respondent has infringed 

Section 33 of the Constitution, the Promotion of Administrative 

Justice Act of 2000 and the rules of the fund. This crystallize the 

considered finding of this tribunal that, the argument by the 

respondent that individual fairness should be outweighed by the 

pooling of risks cannot not stand. 

  

 Relief 

 

[38] In the result, I make the following order: 

 

 [38.1] The fund is ordered to compute the value of the benefit 

to which the complainant is  entitled in terms of Rule 2 of 

the fund rules  within 14 days of the date of this 

determination. 

  

[38.2] The fund is ordered to pay the complainant  within four 

weeks of the date of this determination the value of his 

withdrawal  benefit computed in terms of paragraph 
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[38.1] less any deductions permitted by the Act, together 

with interest thereon at the rate of 15,5% per annum 

reckoned from 30 May 2005 until date of payment.         

   

 

DATED AT JOHANNESBURG ON THIS      DAY OF  2008. 

 

 

Yours faithfully 

 

 

___________________ 

MAMODUPI MOHLALA 

PENSION FUNDS ADJUDICATOR  

 

 

 


