
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO: PFA/EC/1155/02/KM 
 
In the complaint between: 
 
DORAH DOKAZI MAJAVU                                                 Complainant 
 
and  
 
MINEWORKERS PROVIDENT FUND                       Respondent 
 
 
 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956 
  
 

Introduction 

 

[1] This complaint is brought in terms of section 30A of the Pension Funds Act 24 of 

1956 (“the Act”). It concerns the non-payment of a death benefit allegedly due to 

the complainant and other family members of the deceased as a consequence of 

his membership of the respondent.  

 

[2] In determining this matter, I have relied exclusively on the documentary evidence 

and written submissions lodged by the complainant. As will appear more fully 

below, the respondent has failed, despite numerous requests, to furnish a 

response, or any other information. 

 

The parties 

 

[3] The complainant is Dorah Majavu, the mother of Monwabisi Majavu (“the 

deceased”). The deceased was allegedly a member of the respondent fund at the 

time of his death.  
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[4] The respondent is the Mineworkers Provident Fund (“the fund”), a defined 

contribution pension fund registered under the Act.  

 

[5] The complaint has been compiled by the employer of the deceased, Khanya 

Laboratories, a division of Ingwe Collieries Ltd (“Khanya Laboratories”), a 

participating employer in the respondent. The complaint has been submitted on 

behalf of the complainant and other unspecified family members of the deceased, in 

their capacity as potential beneficiaries in terms of section 37C of the Act.  

 

 

The facts according to the complainant 

 

[6] The deceased was employed by Khanya Laboratories and, as a consequence of his 

employment became a member of the fund from 19 April 1991. He became ill and 

took sick leave from November 2000 until May 2001. A disability benefit was applied 

for and apparently granted by the fund on 24 May 2001. Mr Majavu died on 2 July 

2002, and according to the complainant, a death benefit then became payable to the 

beneficiaries of the deceased in terms of the rules of the fund. The amount of the 

benefit payable appears to have been calculated on the basis of three times annual 

salary in an amount of R71 861,76.  

 

[7] Much has been made in the complaint of amounts allegedly owing by the employer 

to the fund in respect of ongoing contributions in respect of death benefit cover 

during the period of his illness. The employer maintains that all outstanding amounts 

have been tendered to the fund. Not much turns on this for the purposes of this 

determination as will become clear anon.  

 

 

Failure of the fund to respond 
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[8] The fund has been afforded numerous opportunities to respond to the complaint, 

the chronology of which is set out hereunder. I would point out that the various 

requests for a response fall under two distinct time periods. The first batch of 

correspondence from this office occurred during the end of the term of the previous 

Adjudicator, Mr Murphy. There is then a significant gap for the period for which there 

was no Adjudicator, and hence no possibility of an order against the fund for failure 

to comply with requests for information. The second set of requests for a response 

commenced after I took up office in March 2004, and as part of my functions, 

undertook a determined effort to address the backlog existing in this tribunal. 

 

[9] I set out the attempts to obtain a response from the fund as follows: 

 

During the time of my predecessor, Mr Murphy: 

 

9.1 On 25 September 2002, a member of my administrative staff, Ms Higgs, 

addressed a fax to the principal officer of the fund, Mr Mahlangu, annexing a 

copy of the complaint received, requesting him to respond to the allegations 

contained in the complaint within 30 days of receipt of the letter. 

 

9.2 On 1 November 2002 a further fax was addressed by Ms Higgs to Mr 

Mahlangu requesting him to respond by 8 November 2002. 

 

   

 

9.3 On 24 February 2003 Ms Libazi, also a member of my administrative staff, 

left a telephone message for Mr Mahlangu in respect of the overdue 

response. On the same day another member of my administrative staff, Ms 

Schroeder, telephoned Ms Sibanda at the fund to enquire about the overdue 

response. Ms Sibanda indicated that she thought the complainant had been 

paid, but asked for the complaint to be sent through again so that a formal 

response could be filed. Ms Schroeder therefore addressed a fax, with the 
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original complaint attached, to Ms Sibanda at the fund requesting a 

response to the complaint by 3 March 2003.  

 

9.4 Mr Murphy resigned with effect from 31 May 2003, and from that date until 16 

March 2004, no compliance with requests for responses was capable of 

enforcement. Presumably for that reason, no further attempt was made to 

obtain the information.  

 

After I assumed office: 

 

9.5 On 3 June 2004 a further fax was addressed by Ms Higgs to Mr Mahlangu 

requesting a response by 10 June 2004. 

 

  On 18 June 2004 Ms Tyatyam, a member of my administrative staff, left a 

message on Mr Mahlangu’s cell phone in connection with the outstanding 

response. 

 

  On 24 June 2004 Ms Higgs spoke to Mr Mahlangu’s secretary, Margaret, and 

left an urgent message for him to return her call.  

 

9.6 On 5 August 2004, the Deputy Adjudicator, Mr Jeram, addressed a fax to Mr 

Mahlangu demanding as a matter of urgency a response in this matter by no 

later than 25 August 2004. 

 

9.7 On 18 October 2004, one of my senior assistant adjudicators, Ms MacKenzie 

telephoned Mr Mahlangu, and left an urgent message at the call centre for 

him to contact her with regard to the outstanding response. 

 

9.8 On the same day, Ms MacKenzie also telephoned Ms Phadu of of Lekana 

Employee Benefits, the administrator of the fund, and outlined to her the 

urgency of the need for a response. 
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9.9 Still on 18 October, Ms Higgs addressed a fax to Ms Phadu, confirming the 

earlier conversation with Ms MacKenzie, attaching a copy of the complaint. 

She requested that the response be delivered by 8 November 2004. 

 

9.10 On 11 November 2004, Ms MacKenzie addressed a final fax to Ms Phadu 

advising that the fund was at risk of a default judgment being granted in this, 

and several other matters where responses were outstanding, should 

sufficient cause be shown in the complaint. The fax was copied to Mr 

Mahlangu. 

 

 

Merits 

 

[10] The above history paints a woeful picture of lack of interest, non-co-operation, and 

shocking administration on the part of the fund and its administrator. It is self evident 

that no purpose will be served by further requests or demands for information. 

Unfortunately this is one of those cases, as is often the situation in pension fund 

complaints, where the fund is the party in possession of the information necessary 

to support a cause of action. In particular, the complainant is not in possession of a 

copy of the rules of the fund as they obtained at the time that the deceased passed 

away. The rules are indispensable for establishing the entitlement, if any, to a death 

benefit. Moreover, it is not clear from the complaint what the exact nature of the 

disability benefit was, or whether in the discharge of it, the deceased exited the fund 

or remained a member with entitlements to further benefits. Finally, the fund, 

specifically its board of management, is the repository of the discretion conferred in 

s37C to allocate any death benefit payable in respect of the deceased to his 

beneficiaries in the proportions that it deems equitable. Even if a death benefit is 

payable in the present circumstances, it is not my function to usurp that discretion.  

 

[11] Had a sufficient prima facie case been made out for relief in respect of the amount 
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claimed, and in respect of the particular complainant, I would not hesitate to make 

a default award against the fund for that amount. As matters stand however, for the 

reasons set out above, I am constrained to order that the fund exercise its discretion 

in terms of section 37C of the Act within a specified period in the event that a death 

benefit is payable. 

 

[12] My order is therefore as follows: 

 

12.1 The respondent is ordered to exercise the discretion conferred on it in terms 

of section 37C of the Pension Funds Act 24 of 1956 in respect of any death 

benefit payable under its rules as a consequence of the death of Monwabisi 

Majavu; 

 

12.2 The discretion referred to above is to be exercised no later than 15 

December 2004. 

 

 

 

 

 

_________________________________ 

Vuyani Ngalwana 

Pension Funds Adjudicator 

 

Registered address of the fund 

 

Mineworkers Provident Fund 
5th Floor 
Southern Life Centre 
45 Commissioner Street 
Johannesburg 
2000 
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The complainant was unrepresented in this matter 

The respondent has not entered an appearance in this matter 
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