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and  
 
PRINTING INDUSTRY PENSION FUND                       Respondent 
 
 
 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956 
  
 

 

[1] This complaint concerns payment of pension interest to a divorced spouse in 

circumstances where the member spouse had subsequently passed away and the 

provisions of the divorce order had, on the evidence, not been brought to the fund’s 

attention. 

 

[2] As I have considered it unnecessary to hold a hearing for purposes of this 

determination, I have relied exclusively on the documentary evidence and written 

submissions gathered during the course of our investigation. 

 

 

The parties 

 

[3] The complainant is Mavis Baker, the former spouse of Arnold Kouter (“the 

deceased”). The deceased was a member of the respondent fund.  

 

[4] The respondent is the Printing Industry Pension Fund (“the fund”), a defined 
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contribution pension fund registered under the Act.  

 

[5] The complaint has been compiled by a Mr R. P. Thomas on behalf of the 

complainant. A response on behalf of the respondent has been submitted by Mr C.J. 

Muller, in his capacity as Principal Officer of the fund.  

 

 

The facts 

 

[6] The complainant had been married to the deceased (obviously before he passed 

away) but obtained an order of divorce in the Cape High Court in 1997. In terms of 

the consent paper, which was incorporated in the divorce order, the complainant 

(plaintiff in the divorce proceedings) became entitled to R4000,00, representing a 

portion of the deceased’s pension benefit. The relevant paragraphs read as follows: 

 
“3 PENSION FUND INTEREST 

 

3.1 Plaintiff shall be awarded an amount of R4000,00 (FOUR THOUSAND RAND) of 

Defendant’s pension fund interest when it becomes payable. In order to give effect 

to same, it is agreed that Plaintiff shall cause an endorsement to be effected in the 

records of the Pension Fund wherein the Defendant’s Pension Fund interest is held 

to reflect such an award. 

 

3.2 The Pension fund interest to which Plaintiff is entitled as set out in the above 

paragraph together with all interest and accrual thereon, to be paid to Plaintiff by the 

said Fund when same becomes payable to Defendant.” 

 

[7] There is a dispute as to whether the complainant ever notified the pension fund of 

the terms of the court order.  She claims that she notified the fund, and it denies 

that it received any such notification.  
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[8] In addition the court order contained the following paragraph relating to 

maintenance, the relevance of which will become apparent in due course: 

 
“2. MAINTENANCE IN RESPECT OF PLAINTIFF 

 

Plaintiff hereby waives her right to claim personal maintenance from the Defendant, 

now, or in the future.” 

 

[9] The deceased retired in August 2000 and became entitled to a pension benefit from 

the fund. As his retirement benefit amounted to R25 088,24 (which would have 

yielded less than R50,00 per week) the full amount was paid out to him as a lump 

sum in accordance with the rules of the fund on 13 December 2000. The 

complainant was not paid any portion of this benefit. The deceased had apparently 

indicated his marital status as “single” on his pension application form. 

 

[10] Sometime in 2001 (the precise date is not specified in the papers before me) the 

deceased passed away. In terms of rule 6.3 (under the title “Death of a Pensioner”) 

a lump sum amount of R1000,00 became available for distribution in terms of 

section 37C of the Act. According to the fund, it was at this time, when investigating 

the possible dependants of the deceased for purposes of distribution of the 

R1000,00 death benefit, that it first became aware of the complainant.  According to 

the fund, it was alerted to her existence when it was given a copy of the divorce 

order by the deceased’s mother. The complainant was then contacted in order to 

establish whether she qualified as a “dependant” for purposes of a section 37C 

distribution.  

 

[11] After investigating the possible dependants of the deceased, the fund then decided 

that the complainant did not qualify as a legal dependant. This was because there 

was a specific exclusion of the right to personal maintenance in the divorce order. 

There had also been no contact between the parties for several years. Thus, 

factual dependency was not an issue either. The death benefit of R1000,00, 
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together with a funeral policy of R7000,00 from a separate insured benefit not 

contained within the fund, was then distributed to the minor child of the deceased, 

Jemaine-Thurlouw Kouter. 

 

[12] The complainant now approaches this tribunal for an order that the fund pay her the 

amount of the pension interest specified in the divorce order. 

 

 

Complainant’s case 

 

[13] The complainant seeks relief against the fund in an amount of R4000,00 for its 

failure to pay her out at the time of the accrual of her ex-husband’s retirement 

benefit in terms of the divorce order. She alleges that she notified the fund of the 

provisions of the divorce order. There is, however, no verifiable proof of this. Mr 

Thomas, for Mrs Baker, simply alleges that “the divorce order of the High Court was 

forwarded to the Printing Industry Pension Fund Regional office in Cape Town 

during 1999 or early 2000. She cannot remember the exact date.” That is not very 

helpful.  

 

 

Respondent’s case 

 

[14] The fund denies receipt of any notification regarding the complainant’s entitlement 

to a portion of the deceased’s pension interest. Therefore, it submits, it cannot be 

held liable for its failure to make payment to her in accordance with the provisions 

of the divorce order. 

 

[15] As regards the R1000,00 that became payable on the death of the deceased, the 

fund contends that it fell to be distributed in terms of the provisions of section 37C, 
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and that, in awarding the whole amount to the only traceable beneficiary of the 

deceased, it acted in accordance with those provisions. 

 

 

Pension Interest 

 

[16] As the complainant has failed to establish that the fund was notified of the contents 

of the divorce order, the fund cannot be held liable for non-compliance with the 

terms of the order. In this regard, in a recent Supreme Court of Appeal decision, 

Old Mutual Life Assurance Company (SA) Limited and Another v Swemmer [2004] 

4 BPLR 5581 (SCA) the following comment was made at 5590D in relation to the 

two appellant funds which had not been parties to the divorce proceedings: 

 
“As the appellants were not parties to the proceedings in which this order was made, the 

order was a nullity as far as they were concerned and they could legitimately disregard it 

without having it set aside.1  To my mind, this was a complete answer to the application 

brought by the respondent against them.” 

 

 The fund was not a party to the divorce proceedings in the present case and 

therefore cannot be obliged to discharge an obligation of which it was unaware. 

 

 

 Death Benefit 

 

[17] I now turn to the question of whether the complainant’s claim against the 

deceased’s pension interest can constitute a claim against pension benefits arising 

by reason of his death. She has not contended that she is entitled to be considered 

in the allocation of the death benefit by reason of dependence or nomination.  As 

stated, on the facts before me, she would not qualify as a dependant. Clause 2 of 
                                                      
1 See, for example, Sliom v Wallach’s Printing & Publishing Co Ltd 1925 TPD 650 at 656 and S v Absalom 1989 (3) SA 
154 (A) at 164E-G. 
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the consent paper (incorporated in the divorce order) is quoted in paragraph 8 

above. It records that she waived all rights to maintenance against the deceased. 

There are no clauses pertaining to medical aid payments or any other form of 

maintenance. Thus there was no legal liability on the deceased to support her. The 

evidence also indicates that there had been no contact for several years, in which 

case factual dependence is unlikely.  In any event the complainant has not 

formulated her complaint as a right to share in the death benefit. 

 

[18] In the result, the complaint is dismissed. 

 

 

DATED at Johannesburg this 29th day of October 2004 

 

 

 

_______________________________ 

Vuyani Ngalwana 

Pension Funds Adjudicator 
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