
    IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

(HELD IN JOHANNESBURG) 

 

      Case No: PFA/GA/2966/2005/ZC 
 

In the complaint between: 

 

MS Brummer                           Complainant 

 

and 

 

CSIR Pension Fund                   First Respondent 

MC Nordin                 Second Respondent 
 
 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (�the Act�) 

 

Introduction 

 

[1] Having considered the complainant�s complaint received by this office 
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on 30 March 2005 and further written submissions I consider it 

unnecessary to hold a hearing in this matter.  My determination and 

reasons therefor appear below.  As the facts are well-known to the parties 

I shall not burden this determination by repeating them here. I repeat only 

the essential facts with a view to enabling the parties to understand the 

reasons for my finding.   

 

The facts 

 

[2] The complainant commenced living with Mr J Zwanepoel (�the 

deceased�) during April 2001 until his passing on 6 December 2003.  At 

the time of the deceased�s death he was a member of The CSIR Pension 

Fund (�the fund�).   

 

[3] The deceased had not completed a nomination form. 

 

[4] The trustees of the fund in the exercise of their discretion decided to 

allocate and distribute the deceased�s death benefit in terms of the 

agreement concluded between the complainant and the deceased�s 

mother, Mrs Nordin, the second respondent.  In terms of the agreement, 
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R100 000.00 of the deceased�s death benefit would be allocated and 

distributed to the complainant and the balance of the benefit, amounting 

to R817 429.60, would be allocated and distributed to the second 

respondent.     

 

 Complaint 

 

[5] The complainant�s complaint relates to the trustees� allocation and 

distribution of the deceased�s death benefit in terms of the agreement 

concluded between the second respondent and herself on 15 December 

2003.  The complainant alleges that she was financially dependent on the 

deceased at the time of his death.  She further contends that she is the 

only dependant of the deceased.  She further avers that it was as a result 

of misrepresentations made by the second respondent that led her to 

conclude the agreement with the second respondent.   

 

[6] In the circumstances, the complainant seeks a redistribution of the death 

benefit.  She seeks 100% of the death benefit on the basis that she is the 

deceased�s sole dependant.     
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 First Respondent�s defences 

 

[7]  The fund submits that the trustees distributed the deceased�s death benefit 

in compliance with the terms and conditions of the agreement entered 

into independently between the complainant and the second respondent.  

In terms of the trustees� resolution of 3 February 2004 they had 

concluded that neither the complainant nor the second respondent 

qualified as a dependant in terms of the definition contained in the Act.         

 

[8] The fund further submitted that on 27 February 2004, and after payment 

of the agreed amount of R100 000.00 to the complainant, her former 

attorneys lodged a claim on her behalf for 50% of the benefits payable by 

the fund.  On 2 March 2004, the fund avers that the said attorneys lodged 

a claim on her behalf for 100% of the benefit. 

 

[9] The fund submits that following this new claim the trustees reviewed this 

matter on 28 June 2004 and resolved that the distribution of benefits 

payable by the fund should be effected in terms of the aforesaid 

agreement.  The trustees further stated that the complainant�s claim to 

financial dependency was questionable since she intended using the 
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monies advanced to her by the deceased to start a business, which the 

trustees concluded did not constitute financial dependency as 

contemplated in the definition of dependant in the Act.  The trustees 

further stated that the second respondent had not submitted any proof of 

financial dependency on the deceased prior to his death.  

 

 Second Respondent�s defences 

 

[10] The second respondent avers that the fund identified the complainant and 

herself as potential dependants of the deceased.  She alleges further that 

Mr Els of the fund suggested to her and the complainant that if possible 

they should attempt to reach an amicable settlement between themselves 

vis-à-vis the proceeds of the benefit.  The second respondent further 

contends that the complainant suggested that an agreement be concluded 

between them.  She further submits that at no stage had she made 

misrepresentations which induced the complainant to enter into the 

agreement. 

 

[11] The second respondent further submits that she was not afforded an 

opportunity of submitting evidence to the fund supporting her contention 
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that she should have been regarded as a dependant of the deceased.  She 

further avers that the fund in the first instance regarded her as a 

dependant of the deceased and that there was no doubt that she was a 

dependant of the deceased.       

 

Determination and reasons therefor 

 

[12] Section 37C of the Act regulates the distribution of death benefits. The 

provisions of this section clearly trump testamentary freedom as well as 

any other law including the law of contract.  In Kaplan and Another v 

Professional and Executive Retirement Fund and Others [2001] 10 

BPLR 2537 (A) at 2540 A � C the Court stated thus: 

 

�The plain meaning of the subsection is this.  All benefits 

payable in respect of a deceased member, whether subject to a 

nomination or not, must be dealt with in terms of one or other of 

the quoted subparagraphs.  In other words none fall into the 

estate save in the circumstances stated in subparagraphs (b) and 

(c).  In addition, these nominations having been made in terms of 

the rules, and the rules requiring the benefits to go to the 
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nominated beneficiaries, the trustees� case is inextricably linked 

to the rules.  However, as the phrase �(n)otwithstanding anything 

to the contrary � contained in the rules� makes unmistakably 

clear, it matters not in the present situation what the rules say � 

the benefits must be disposed of according to the subsection�s 

statutory scheme.�    

 

It is therefore my considered view that the trustees� reliance on the 

agreement concluded between the complainant and the second 

respondent was fundamentally flawed.   

 

[13] Where the trustees have concluded, let us for the sake of argument accept 

correctly, that the deceased had no dependants and where the deceased 

has not nominated any beneficiaries then the benefit must be paid into the 

deceased�s estate or if no inventory has been filed with the Master of the 

High Court, the benefit is to be paid into the Guardian�s Fund.  Section 

37C(1)(c) of the Act reads thus: 

 

�If the fund does not become aware of or cannot trace any 

dependant of the member within twelve months of the death of 
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the member and if the member has not designated a nominee or if 

the member has designated a nominee to receive a portion of the 

benefit in writing to the fund, the benefit or the remaining portion 

of the benefit after payment to the designated nominee, shall be 

paid into the estate of the member or, if no inventory in respect of 

the member has been received by the Master of the Supreme 

Court in terms of section 9 of the Estates Act, 1965 (Act No.66 of 

1965), into the Guardian�s Fund.�  

 

On this basis alone the trustees� decision falls to be set aside. 

 

[14] Taking all the factors into consideration I am of the view that the 

trustees improperly fettered their discretion by relying upon the terms 

and conditions of the settlement agreement for purposes of distributing 

the deceased�s death benefit.  In my view the trustees� reliance on the 

said agreement was an abdication of their duties to properly apply their 

minds to relevant considerations in determining the proper allocation 

and distribution of the deceased�s death benefit.  The trustees are firstly 

required to establish whether the deceased had any dependants as 

contemplated in the Act.  If indeed they establish that he had 
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dependants then their duties in this regard are further cogently 

summarised in Sithole v ICS Provident Fund and Another [2000] 4 

BPLR 430 (PFA), at paras 24 and 25, as follows: 

 

  �When making an �equitable distribution� amongst dependants 

the board of management has to consider the following factors: 

 

● the age of the dependants; 

● the relationship with the deceased; 

● the extent of dependency; 

● the wishes of the deceased placed either in the nomination 

and/or his last will; and 

● financial affairs of the dependants including their future 

earning capacity potential. 

 

In making their decision, trustees need to consider all relevant 

information and ignore irrelevant facts. Further, the trustees must 

not rigidly adhere to a policy or fetter their discretion in any other 

way.� 
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[15] The trustees failed, inter alia, to allow the complainant and the second 

respondent an opportunity of placing all the evidence before them for 

purposes of determining whether or not they qualify as dependants, and 

if so, the extent of such dependency.  In the circumstances, it is my 

view that this aspect must be referred back to the trustees to consider 

and give reasons for any decision they may reach.    

 

Relief 

 

[16] In the result, the finding of this tribunal is as follows: 

 

[16.1] It is hereby declared that the trustees of the CSIR Pension Fund 

failed properly to exercise the discretion conferred on them by 

section 37C of the Pension Funds Act, 24 of 1956.  

 

[16.2] The decision of the trustees of the CSIR Pension Fund to allocate 

R100 000.00 to the complainant and R817 429.60 to the second 

respondent is hereby set aside. 

 

[16.3] The trustees of the CSIR Pension Fund are directed to properly 
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exercise their discretion in the allocation and distribution of the 

deceased�s death benefit with due consideration of the 

observations made in this determination.   

 

[16.4] The trustees of the CSIR Pension Fund are further directed to 

afford the complainant and second respondent an opportunity of 

placing all the requisite evidence before them in support of their 

contention that they were indeed dependants of the deceased.   

 

[16.5] The trustees of the CSIR Pension Fund are further directed to 

report in writing to this tribunal and to the complainant by no 

later than Wednesday 30 November 2005 what their decision is, 

reasons therefor, and all the factors they take into account in 

arriving at their decision. 

 

[16.6] The complainant may, if she is so minded, file written 

submissions in this tribunal (copied to the trustees and second 

respondent) within two weeks of receiving the trustees� decision 

and reasons therefor if she should be dissatisfied with the 

trustees� decision and/or reasons therefor.   
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[16.7] This file will be closed if no such submissions are received from 

the complainant within the period stipulated in paragraph [16.6] 

above. 

DATED AT JOHANNESBURG ON THIS       DAY OF                    2005. 

 
 
_____________________________ 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 
Cc: Ms MS Brummer 
 C/o Mr M Botha 
 Jay & Vogel Inc 
 PO Box 1269 
 Wapadrand 
 0050         

Fax: (012) 362 � 5404 
 
Cc:  The Principal Officer 
 C/o Mr D Mosito 
 CSIR Pension Fund 
 CSIR Campus 
 Building 3 
 Brummeria 
 0184 
 Fax: (012) 841 � 4724  
 
Cc. Ms MC Nordin 
 C/o Mr H Botes 
 Mostert & Bosman Attorneys 
 PO Box 3355 
 Tyger Valley 
 7536 
 Fax: (021) 914 � 3330   
 
Cc: S30M filing : High Court 
 
 


