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IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 
       

CASE NO: PFA/KZN/1357/2002/KM 
        
In the complaint between: 
 
F E DE BEER                        Complainant 
 
and 
 
CENTRAL RETIREMENT ANNUITY FUND                           First Respondent 
 
SANLAM LIFE INSURANCE LIMITED          Second Respondent 
 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 

ACT, 24 OF 1956 (“the Act”) 
 

 

Introduction  

 

[1] The facts of this case demonstrate a truly disturbing practice in the 

South African retirement industry, especially if regard is had to a widely 

held view that less than 10% of South Africans of vocational age have 

wholly inadequate retirement provision. It would seem that those who 

try to make adequate provision for their retirement through retirement 

annuity funds are mulcted in costs that erode the very nest egg such 

funds are supposed to preserve and grow for their members. What is of 

even greater concern is that these costs are generally not disclosed to 

members at the time of signing up, nor are they disclosed with some 

degree of precision in the schedule or terms and conditions document 

that usually follows a member’s signing up. 

 

[2] In November 2004 the Minister of Finance publicly lamented what he 
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called “horrendous fees taken by the institutions from people who find 

that they have less than they paid into [retirement annuity] funds”. This 

criticism notwithstanding, these unexplained and undisclosed costs 

appear to continue unabated. In my view, regulation in this regard has 

now become necessary if the Minister’s concern is to be addressed 

effectively and, more importantly, if South African members of these 

retirement annuity funds are to be assured that what they see in the 

“policy” document is what they get on retirement. 

 

An Insurance Policy or a Pension Fund? 

 

[3] Before dealing with the merits of this case I think it appropriate to 

address an issue that is often misunderstood chiefly, it is sad to say, 

because of the retirement industry’s continuing reference to retirement 

annuity funds as “policies”. There is even talk of “policy documents” 

when reference is made to the terms and conditions of a retirement 

annuity. This terminology creates the false impression that a retirement 

annuity is an insurance policy. Stricto sensu it is not. A retirement 

annuity is in fact a “pension fund organisation” as defined in section 1 

of the Pension Funds Act, 24 of 1956 (“the Act”). When a person joins 

a retirement annuity fund he or she does just that; he or she does not 

“take out a policy” or “buy a policy” with a Life Assurer. A “pension fund 

organisation” is defined in the Act as: 

 

“(a) any association of persons established with the object of providing annuities 
or lump sum payments for members or former members of such association 
upon their reaching their retirement dates, or for the dependants of such 
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members or former members upon the death of such members or former 
members; or  

  
(b) any business carried on under a scheme or arrangement established with the 

object of providing annuities or lump sum payments for persons who belong 
or belonged to the class of persons for whose benefit that scheme or 
arrangement has been established, when they reach their retirement dates or 
for dependants of such persons upon the death of those persons,  

  
 
and includes any such association or business which in addition to carrying on 
business in connection with any of the objects specified in paragraph (a) or (b) also 
carries on business in connection with any of the objects for which a friendly society 
may be established, as specified in section 2 of the Friendly Societies Act, 1956, or 
which is or may become liable for the payment of any benefits provided for in its 
rules, whether or not it continues to admit, or to collect contributions from or on behalf 
of, members” 
  

[4] Thus, the Central Retirement Annuity Fund is a pension fund 

organisation. Like other pension fund organisations, its purpose is to 

provide (apart from disability and death benefits) retirement benefits to 

its members upon their reaching retirement date (Part 4 rule 1). The 

complainant’s retirement date was 1 November 2002. Like other 

pension fund organisations it has a board of management whose 

duties include entering into written agreement with Sanlam for 

administration, investment and actuarial services (Part 5 rule 6.1), 

procuring policies from Sanlam in the name of the fund on the lives of 

members (Part 5 rule 6.2) and negotiating with Sanlam on behalf of 

members on issues relating to the fund and policies issued by Sanlam 

(Part 5 rule 6.4). Of course, the management board also has a 

statutory duty (as do all trustees of pension fund organisations) to 

ensure that “adequate and appropriate information” is communicated to 

members informing them of their “rights, benefits and duties” (see 

section 7D(c) of the Act). One of its objects (as is the object of all 

pension fund organisation trustees) is to take all reasonable steps to 
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ensure that “the interests of members … are protected at all times” 

(see section 7C(2)(a) of the Act). It is thus disturbing that in all the 

correspondence in this matter not a single word was received from this 

fund’s management board and the complainant has been dealing 

directly with Sanlam and this office. All the correspondence opposing 

this complaint has been received from Sanlam’s legal department. I 

must mention that matters are not helped by the provision in the rules 

of this retirement annuity fund that all members of the management 

board are appointed by Sanlam, except an independent member (see 

Part 5 rule 4.3). 

 

[5] The fund also has a principal officer who “signs all documents on 

behalf of the FUND” (Part 5 rule 2). Unlike other pension fund 

organisations, however, no employer-employee relationship is required 

for a retirement annuity fund’s tax approval status, and a member 

thereof may retire at any age between his or her 55th and 70th birthday. 

 

[6] Apart from the complaint, a response from Sanlam and a reply from the 

complainant (and numerous other correspondences), I was furnished 

with two sets of documents that have a direct bearing on this 

complaint. The one is titled “Rules of the Central Retirement Annuity 

Fund” and the other (furnished by Sanlam on 11 March 2005 upon my 

request) has the heading “UITEENSETTING” which is followed 

underneath it in smaller lettering by “DIE EEN UITTREE-ANNUITEIT”. The 

first page of this latter document (to which I shall refer as “the Sanlam 
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document” for convenience) contains information, inter alia, on the 

name of the “proposer” (“aansoeker” – the fund), the “insured” 

(“versekerde” – the complainant), commencement date (1 November 

1987), “polisverjaardag” (1 November), “premiestakingsdatum” 

(presumably retirement date – 1 November 2002), “minimum 

uitkeerbedrag” (presumably minimum retirement benefit – R21 099). 

Then follow from the front page to the reverse thereof certain terms, 

conditions and presumptions which will be discussed later in this 

determination. To that first page is attached some nine pages (in 

English) of what can best be described as terms and conditions. The 

language used in this document makes it clear that the parties thereto 

consider it to be an insurance policy “proposed” by the fund for the 

benefit of the complainant. I have already indicated that a retirement 

annuity fund (including the one here in issue) is not an insurance policy 

but a pension fund organisation. I thus consider that I can safely ignore 

the misleading form of this document (to the extent that it purports to 

be an insurance policy) and focus rather on its substance (a pension 

fund organisation) since the rules of the fund expressly make the 

following provision in Part 8 rule 1: 

 

“1. The following benefits are available in terms of these rules. 

1.1 A pension that commences on the MEMBER’s RETIREMENT DATE and 

which is payable at least until his death. 

1.2 ….”  

 

That part of the rules also makes provision for death benefits (Part 8 
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rule 1.2 read together with Part 8 rule 7.3) and a disability benefit (Part 

8 rule 1.3). Significantly, only the disability benefit is “subject to the 

provisions of the POLICY”. Not so the retirement and death benefits. 

 

[7] I thus view the Sanlam document as part of the rules of the fund. In any 

event (if it is indeed a separate policy) it is incorporated by reference by 

the provisions of Part 8 rule 4 of the fund’s rules: 

 

“The liability of the FUND is restricted to the values of the POLICIES and 

investments in UNIT TRUST SCHEMES held on behalf of a specific 

MEMBER.”  

 

The Facts 

 

[8] The complainant joined the Central Retirement Annuity fund on 1 

November 1987, a month after his fiftieth (50th) birthday. Since in terms 

of the rules of the fund he could elect to retire at any age between 55 

and 70, he elected to retire at 65. His membership was thus to endure 

for 15 years until 1 November 2002.  

  

[9] The cause of the complaint, says the complainant, is that the fund 

promised an annual retirement benefit at the end of the 15 year period 

of R24 883 (which he says translates to R2 073 per month) whereas 

Sanlam’s correspondence to him on the eve of his retirement indicated 

that he would receive R892,31 per month (which, to use the 

complainant’s logic, translates to an annual pension of R10 707,72). 
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He says he was “in al die jare nooit geadviseer oor krimping van 

eindbedrag nie”. He avers that R892,31 amounts to a 57% reduction of 

the promised amount (R2 073) and he finds this “absoluut 

onaanvaarbaar”. 

 

[10] Sanlam attributes the reduction to a number of factors. Firstly, it says 

the complainant’s monthly contributions did not in their entirety devolve 

upon funding retirement benefits but went, in addition to that, to: 

 

[10.1] “Polisfooi elke maand” 

[10.2] “Risikopremies vir dekking” 

[10.3] “Koste van byvoordele” 

[10.4] “Kosterverhaling as persentasie van die premie nadat 

voorsiening gemaak is vir die ander aftrekkings” 

 

[11] Second, it says the promised amount was based on a presumption of a 

national inflation rate of 15% and that when the inflation rate declined 

the reduction in the promised amount became inevitable. It says it 

decided on the 15% interest rate presumption because the average 

inflation rate of the 1980’s was 14,7%.  

 

[12] Third, Sanlam blames the 57% reduction on the non-performance of 

the fund’s underlying assets in accordance with Sanlam’s presumption 

of a 15% annual investment return.  
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Determination and reasons therefor 

 

[13] There is no dispute that the complainant’s contributions increased 

every year to offset the effects of inflation. In this regard the Sanlam 

document provides: 

 

“Die premies sal vanaf 1 November 1988 en jaarliks daarna tot en met 1 

November 2001 teen die heersende inflasiekoers toeneem …. 

…. 

 Let wel: Outomatiese verhogings in premies sal aangewend word om die 

dekkingsbedrag te verhoog …. Enige oorblywende deel sal aangewend word 

om die Beleggingsrekening vinniger te laat groei” 

 

[14] The amount of R24 883 (which the complainant avers was promised as 

an annual pension upon his retirement on 1 November 2002) is, 

according to the Sanlam document, no more than an illustrative 

amount dependant upon certain presumptions (two of which are set out 

in paragraphs [11] and [12] above) being fulfilled. In addition, the 

Sanlam document shows a “minimum uitkeerbedrag” of R21 099 and 

other “illustratiewe uitkeerbedra[e]”. Under the heading 

“VOORBEHOUDE EN VERONDERSTELLINGS”, however, the 

document provides: 

 

“Die voordele hieronder is gebaseer op voorbehoude en veronderstellings 

wat aan die einde van hierdie opgawe uitgesit word.” 

 

  Thus, the fund cannot reasonably be held to these amounts in the 
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event of the “voorbehoude en veronderstellings” on which they are 

based not being fulfilled. Nevertheless, the basis of these conditions 

and presumptions does require some scrutiny and it is my considered 

view that if such basis should be found wanting, then the way to 

payment of the amount claimed by the complainant is thereby paved. 

In other words, once the amount is stripped of the cloak protecting it 

from the complainant’s claim, it must be paid. 

 

 Do the presumptions have a valid basis? 

 

[15] Two other presumptions of any significance (in addition to those 

referred to in paragraphs [11] and [12] above) upon which the annual 

pension of R24 833 is based are: 

 

[15.1] “Sanlam se huidige pensioentariewe onveranderd bly” and 

[15.2] “Sanlam se basis vir die berekening van die koste van dekking 

onveranderd bly”. 

 

 [16] As regards the inflation rate presumption, Sanlam says it based the 

15% presumption on the average inflation rate of the “tagtigerjare” of 

14,7%. From a Statistics South Africa schedule, what I could make out 

was that the average inflation rate from 1980 until 1989 was in fact 

13,72%. The inflation rate of 14,7% related only to December 1987. 

From then until the complainant’s retirement in terms of the rules of the 

retirement annuity fund in November 2002, the inflation rate generally 
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took on a precipitous downward spiral. I show hereunder the average 

annual inflation rate from 1988 to 2002: 

 

[16.1] 1988: 12,9% 

[16.2] 1989: 14,5% 

[16.3] 1990: 14,3% 

[16.4] 1991: 15,6% 

[16.5] 1992: 13,7% 

[16.6] 1993: 9,9% 

[16.7] 1994: 8,8% 

[16.8] 1995: 8,7% 

[16,9] 1996: 7,3% 

[16.10] 1997: 8,6% 

[16.11] 1998: 6,9% 

[16.12] 1999: 5,2% 

[16.13] 2000: 5,4% 

[16,14] 2001: 5,7% 

[16.15] 2002: 9,2% 

 

[17] In 2003 the rate came down again to 5,8% and in 2004 further to 1,4%. 

Over the 15 year period of the complainant’s membership of the 

retirement annuity fund, the average inflation rate was 9,78%. Given 

the downward trend of the inflation rate since inception of the 

complainant’s membership, it is confounding why the inflation 

presumption was not revisited even 10 years into the complainant’s 
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membership. Surely, by 1997 the management board (or Sanlam since 

it appears they were running the show) must reasonably have come to 

the realisation that a 15% interest rate was no longer a realistic 

benchmark as a presumption upon which retirement benefit amounts 

could be based, especially inasmuch as the interest rate has since 

1993 been in single-digit figures and was continuing downward.  

 

[18] Perhaps this lack of vigilance on the part of the management board or 

Sanlam should come as no surprise since the Sanlam document still 

(more than 10 years since the birth of our constitutional democracy that 

outlaws retribution by death) contains a clause that excludes liability for 

payment of a death benefit where the death happens to be “as a result 

of the execution of the death sentence on account of an offence …”. 

The death sentence has not been part of our existence in South Africa 

since the Interim Constitution enshrined the right to life in 1993 and the 

Constitutional Court upheld that right in strong and decisive terms in S 

v Makwanyane 1995 (3) SA 391 (CC). That the terms and conditions of 

a pension fund organisation should still contain such clauses (while a 

crass demonstration of the trustees’ dereliction of their fiduciary duties) 

is also cause for serious concern. 

 

[19] The management board or Sanlam must no doubt also have been alive 

to the central bank’s widely known and debated inflation targeting 

policy of the past couple of years. In the result, even on the argument 

that this inflation presumption is a long-term presumption which cannot 
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be changed for short-term convenience, I cannot accept that this 

presumption is a reasonable basis upon which to pay the complainant 

less than the illustrative amount. In any event, 15 years is hardly short-

term even by retirement industry standards. 

 

[20] As regards investment performance, Sanlam gives the investment 

performance of the fund’s underlying assets from October 1988 to 

November 2002. While the presumption upon which the R24 883 

annual pension is based is an investment return of 15% per annum, the 

fund in fact exceeded this return in the first five years of the 

complainant’s membership. Now, the effect of compound interest that 

would have enured for the complainant’s benefit was doubtless eroded 

by upfront charges and other costs to which I shall come later in this 

determination. I set out hereunder the fund’s performance record as 

supplied by Sanlam. 

 

[20.1] for the year ending 1 October 1988: 17,50% return 

[20.2] for the year ending 1 October 1989: 18% return 

[20.3] for the year ending 1 October 1990: 18% return 

[20.4] for the year ending 1 October 1991: 18% return 

[20.5] for the year ending 1 October 1992: 17% return 

[20.6] for the year ending 1 October 1993: 14% return 

[20.7] for the year ending 1 October 1994: 15% return 

[20.8] for the year ending 1 October 1995: 14,50% return 

[20.9] for the year ending 1 October 1996: 14% return 
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[20.10] for the year ending 1 October 1997: 12,50% return 

[20.11] for the year ending 1 October 1998: 4,25% return 

[20.12] for the year ending 1 October 1999: 12,50% return 

[20.13] for the year ending 1 October 2000: 10,50% return 

[20.14] for the year ending 1 October 2001: 9,50% return 

[20.15] for the year ending 1 October 2002: 5% return 

 

[21] As can be seen, the fund has overall performed very well. That the first 

five years’ performance (which clearly exceeded expectations) was 

neutralised by upfront costs of which the complainant was not clearly 

advised demonstrates, in my respectful view, that the complainant’s 

interests were not foremost in the mind of the management board or 

Sanlam. Having regard to this performance, it is not clear how this 

could possibly be reason for a 57% reduction in the promised pension 

amount and can thus not reasonably be accepted as a valid basis. 

 

[22] What remains are the presumptions as to the costs attendant upon the 

retirement annuity. The Sanlam document says realisation of the 

annual pension amount of R24 883 is dependant upon “Sanlam se 

basis vir die berekening van die koste van dekking onveranderd bly”. In 

its submissions Sanlam says the amount that is used for actual 

investment in the “Stabiele Bonusfonds” (and the irony is entirely lost to 

the author of the submission) is the balance of annual contributions 

after the costs listed in paragraph [10] above have been deducted. 

These, loosely translated, are “policy fees”, costs of risk cover 
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(disability, death), cost recovery as a percentage of contributions after 

consideration has been made for “other deductions” and additional 

benefit costs or costs of additional benefits. 

 

[23] Now, in a schedule furnished by Sanlam on this office’s request in 

which it sets out gross annual contributions from 1 November 1987 to 1 

November 2001 together with the various types of costs, total gross 

contributions over that period amount to R50 367,80; the amount 

invested for actual retirement cover is R38 585,53; “policy fees” 

account for R1 844,43; “koste vir voordele” account for R7 314,95; 

“koste van byvoordele” account for R1 207,99 and “kosteverhaling” R1 

414,90. These costs total R11 782,27. It is not clear what 

“kosteverhaling” (or cost recovery) is, and what the “ander aftrekkings” 

(other deductions) relate to. What is certain (at least from the Sanlam 

document faxed to my office on 11 March 2005 and presented by 

Sanlam as the “policy contract” to which the complainant is party) is 

that only the “policy fee” (unquantified), “cost of rider benefits, if any” 

(undefined and unquantified) and “administration charge of 3% (of 

what, it is difficult to say) are mentioned. The following also appears 

from the document: 

 

 “From the Investment Account Sanlam shall recover the annual cost of life 

cover and disability pension cover, if any.” 

 

[24] No basis for the computation of any of these costs is given. One would 

have expected such basis to be clearly set out since the realisation of 
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the annual pension amount of R24 883 is so dependant on that basis 

remaining unchanged. These costs (and the basis thereof) are not 

disclosed either in the rules of the Central Retirement Annuity Fund or 

in the Sanlam document which, according to rule 5 of part 8 of the 

rules, determines Sanlam’s “overall liability” as the underwriter. 

 

[25] There is no disclosure even in what appears to be the first 

correspondence dated 25 November 1987 from Sanlam to the 

complainant since inception of the complainant’s membership of the 

fund. All that is said in that letter in this regard is this: 

 

 “Om administrasie te vergemaklik sal Sanlam alle administratiewe 

aangeleenthede rakende hierdie polis behartig sonder om dit na die Fonds te 

verwys.” 

 

 Not a word about charges attendant upon the behartiging van alle 

administratiewe aangeleenthede being for the complainant’s account to 

be deducted monthly from his contributions. Not a word about the 

various types of charges (now contained in Sanlam’s schedule referred 

to above) either. 

 

[26] Now, as regards the “administration charge of 3%”, I have done an 

arithmetic exercise and, since the reader of the Sanlam document is 

not told what comprises an administration charge, took all the costs 

reflected in Sanlam’s schedule already referred to above as 

representing administration costs. I found that these charges range 
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from as high as 35,89% of the 1995 gross contributions to 6,08% of the 

2001 gross contributions and average 25,9% over the 15 year period. 

A far cry from 3%. 

 

[27] As already stated above, one of the presumptions upon which 

realisation of the annual pension amount of R24 883 hinges in terms of 

the Sanlam document is that “Sanlam se basis vir die berekening van 

die koste van dekking onveranderd bly”. However, this “basis” for the 

calculation of the cost of cover is nowhere explained or defined. How 

then can it effectively be challenged in the event of Sanlam or the fund 

relying on this presumption for paying less than the promised amount? 

Nevertheless, this is not one of the bases upon which reliance is 

placed for the lesser amount and so nothing turns on it for purposes of 

this case. As previously indicated, reliance is placed rather on 

investment performance, the 15% inflation presumption and the four 

types of fees referred to in paragraph [10] above (including the 

amorphous “ander aftrekkings”). As I have found above, none of these 

constitute a reasonable basis for paying the complainant less than 

what he expected, namely, an annual pension of R24 883. 

 

 Fund liability and basis therefor 

 

[28] Part 8 Rule 4 of the respondent fund’s rules limits the fund’s liability to 

“the values of the POLICIES and investments in UNIT TRUST 

SCHEMES held on behalf of a specific MEMBER”. In the result, the 
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terms and conditions of the Sanlam document are incorporated by 

reference in the rules and form an integral part thereof. As there is no 

mention of clearly quantified (or clearly quantifiable) costs or charges in 

the Sanlam document or in the rules – nor indeed any clear basis for 

the quantification thereof – the same cannot lawfully be deducted from 

the complainant’s contributions (see section 13 of the Pension Funds 

Act, 24 of 1956; see also Tek Corporation Provident Fund and Others v 

Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28]). What is more, 

the fund was placed in mora by the complainant as long ago as 4 

November 2002 and I have already held that there is no reasonable 

basis for not paying the complainant the annual pension of R24 883. 

 

[29] Before making the only order I consider can be made in the 

circumstances, I want to make it clear that the basis of this order is not 

rooted on misrepresentation; it is rather founded on the absence of a 

reasonable basis for the presumptions upon which Sanlam says 

payment of the annual pension amount of R24 883 is based. As I have 

already shown, there is no reasonable basis for the 15% inflation 

presumption; there is no reasonable basis for a lesser payment 

founded on the 15% investment performance presumption; and there is 

no basis of any description for the myriad types of costs in the rules of 

the fund and in the terms and conditions as contained in the Sanlam 

document. What this determination seeks to do is not to place the 

complainant in the position he would have been in had some 

misrepresentation been true (as no such remedy is competent in our 
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law). It also does not seek to estop the fund or Sanlam by reason of 

some representation on which the complainant may have relied to his 

detriment. Far from it. The determination rather says, since there is no 

basis for the presumptions advanced as reason for not paying the 

annual pension amount now claimed by the complainant, and the costs 

are nowhere foreshadowed in the rules, the amount must be paid. 

 

 Order 

 

[30] In the result,  

 

[30.1] it is hereby declared that the complainant was entitled to 

payment of a monthly equivalent of an annual pension of R24 

883 from the date of his retirement on 1 November 2002. 

 

[30.2] the Central Retirement Annuity Fund is ordered to pay the 

complainant forthwith a monthly equivalent of an annual pension 

in the amount R24 883 in terms of its rules read together with 

the Sanlam document from 1 November 2002 until 1 April 2005, 

less any amounts that may already have been paid to him. 

 

[30.3] the Central Retirement Annuity Fund is ordered further to pay 

the complainant forthwith such pension increases on the amount 

referred to in paragraph [30.2] above as the management board 

or Sanlam may have approved in terms of the rules of the fund 
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for the period 1 November 2003 until 1 April 2005.  

 

[30.4] the Central Retirement Annuity Fund is ordered further to pay 

interest on the amounts referred to in paragraphs [30.2] and 

[30.3] above at the rate of 15,5% per annum from 1 November 

2002 until the date of final payment of those amounts. 

 

[30.5] the Central Retirement Annuity Fund is ordered further to 

continue paying the complainant a monthly pension from 1 April 

2005 until his death, taking into account such pension increases 

as may have been (or may in the future be) approved by the 

management board or Sanlam in terms of the rules on the 

original pension amount to which the complainant was entitled. 

 

 

Dated at JOHANNESBURG on this the 15th day of MARCH 2005. 

 

 
 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 
Section 30M filing: High Court 


