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   Please quote our ref: PFA/WE/2887/05/LS 
 

Registered Mail 
Dear Mr Paterson 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT OF 1956 – DA PATERSON v CENTRAL RETIREMENT ANNUITY FUND 
& SANLAM 
 
Introduction 
 
[1] Having considered the complaint received by this office on 3 May 2005, I 

consider it unnecessary to hold a hearing in this matter. My determination 
and reasons therefor appear below.  

 
Facts 
 
[2] You became a member of the Central Retirement Annuity Fund on 1 April 

1981 whereupon a policy of insurance was issued by Sanlam to the fund 
on your life. Your chosen date of retirement was 1 April 2006 and you paid 
monthly contributions of R50.  

 
[3] Due to financial constraints, you had to cease contributions and take early 

retirement on 1 January 2003. The fund paid you a retirement benefit of 
R41 705.12. You elected to take one-third equal to R13 901.70 as a cash 
lump sum. The remaining two-thirds equal to R27 803.42 was used to 
purchase a Liberty Life annuity.  

 
Complaint 
 
[4] Given that you contributed to the fund for over 20 years, you contend that 

the retirement benefit of R41 705.12 which you received was less than 
what you had expected. You contend that Sanlam has maladministered 
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the fund to your prejudice. 
 
Response 
 
[2] The fund has raised two technical points. The first is that what is at issue 

in this matter is “long-term insurance business”, namely, ‘the actuarial 
substruction of your underlying policy’, which is regulated by the Long-
Term Insurance Act and not the Pension Funds Act. The second is that 
your grievance does not constitute a complaint as defined in the Pension 
Funds Act and for this reason too falls outside my jurisdiction.   

 
[5] On the merits, the fund explains that of your monthly contributions of R50, 

R14.86 was applied as a premium for death and disability cover. Therefore 
only the balance of R35.14 was available for investment each month. 
Taking this into consideration, the early retirement benefit of R41 705.12 
which you received represents a rate of return of 12.3% per annum. 

 
[6] The fund also states that when you advanced the maturity date of your 

underlying policy, an early termination fee of R24 494 became payable.  
According to the fund the early termination fee is made up of two parts as 
follows: 

 
“- an adjustment of R14 068 to allow for the fact that the sum assured plus bonuses 

as allocated up to 1 January 2003 were only payable on 1 April 2006 and 
-  an adjustment of R10 426 to allow for the fact that the market value of the 

investment portfolio was, during January 2003, at a low level relative to the value 
of the sums assured plus bonuses of the policies in the portfolio.” 

 
Determination and reasons therefor 
 
Technical points 
 
[7] With regard to the technical point raised by the respondents that I do not 

have jurisdiction, I am satisfied that the crux of your complaint does not 
constitute long term insurance business, but actually relates to a 
retirement annuity fund, which is a pension fund organization as defined in 
the Pension Funds Act.  For the reasons more fully set out in Schwartz v 
Central Retirement Annuity Fund & Another [2005] 5 BPLR 435 (PFA) at 
paragraphs [12] to [28], I cannot uphold the contention that this matter 
constitutes “long term insurance business” over which I have no 
jurisdiction.   

 
[8] Furthermore in so far as your complaint relates to the administration of the 

fund and/or the investment of its funds and alleges that you have suffered 
prejudice in that you have been paid a lesser benefit than what you 
expected in consequence of the maladministration of the fund, your 
grievance constitutes a complaint as defined, contrary to the fund’s 
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contention. 
 
Merits 
 
[9] Essentially the fund’s answer to your complaint is two-fold. Firstly it states 

that taking into account that a part of your contributions paid for the death 
and disability benefits payable in terms of your underlying policy, the 
return on your investment was in fact good. Secondly it states that an early 
termination fee which became payable reduced the retirement benefit 
which you received. I shall deal with each of these points in turn. 

 
Premiums for death and disability cover 
 
[10] The fund has provided me with a copy of your policy document. In the 

section titled “Statement of Benefits” it is clear that the underlying policy 
provides for not only retirement benefits but also death and disability 
benefits for which a premium was also payable. This meant that not all 
your monthly contributions were invested resulting in a lesser retirement 
benefit at the end of the day. 

 
Early termination fee 
 
[11] What the trustees of a pension fund organisation may or may not do is 

decreed by the fund rules. If what they propose to do is not within the 
powers conferred upon them by the rules, they may not do it (Tek 
Corporation Provident Fund & Others v Lorentz [2000] 3 BPLR 227 (SCA) 
at para [28]). That the rules of a fund are king is confirmed by section 13 of 
the Pension Funds Act.  

 
[12] The question for determination is whether in terms of the rules or related 

policy documents the fund was authorised to deduct an early termination 
fee.  

 
[13] According to the fund, the early termination fee is the amendment as 

referred to in clause 7 of the policy document. Clause 7 reads: 
 

“ADVANCEMENT OR POSTPONEMENT 
 

7. The maturity date may be changed to any date after the fifty-fifth and 
before the seventieth birthday of the assured, in which case the various 
sums and provisions of this policy will be changed as stipulated by 
Sanlam.” 

 
[14] In terms of clause 7 the effect of advancing the maturity date is that a 

‘changed’ benefit then becomes payable. However I do not think that the 
clause contemplates in any way the application of an early termination fee. 
When a member elects to retire early, contributions are stopped prior to 
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the original retirement date chosen by the member at the inception of his 
membership. It therefore stands to reason that the value of the investment 
account and consequently the retirement benefit at the earlier date will be 
less than it would have been had contributions been paid through to the 
original retirement date. The change referred to in clause 7 simply enables 
the insurer to adjust the value of the policy to account for this. But that is 
as far as it takes us. If the fund wanted to charge an additional fee where a 
member elects to advance his date of retirement, such should have been 
expressly incorporated into the rules or the policy documents.  

 
[15] You are therefore entitled to reimbursement of the early termination fee 

which was deducted. 
 
[16] In terms of rule 3.1 of part 8, you had the option to commute up to one-

third of the pension to a lump sum. You are entitled to exercise this option 
in relation to the early termination fee which the fund shall be ordered to 
repay. 

 
Relief 
 
[17] In the result I make the following order: 
 

17.1 The fund is ordered forthwith to calculate the difference 
between the amount that would have been available for the 
purchase of a pension, had the early termination fee of    
R24 494 not been deducted from the retirement benefit of       
R41 705.12; 

 
17.2 The complainant is directed to advise the fund whether or 

not he wishes to exercise the option in terms of rule 3.1 of 
part 8 in respect of the amount calculated in paragraph 17.1; 

 
17.3 The fund is directed to implement payment or transfer of the 

amount in paragraph 17.1 as per the complainant’s election 
in terms of paragraph 17.2 within one week of the 
complainant advising it of the option selected, having regard 
to any amounts already paid and any deductions in terms of 
section 37A and 37D of the Pension Funds Act; 

 
17.4 The fund is ordered further to pay interest on the amount of 

the payment or transfer in paragraph 17.3 above at the mora 
rate of 15,5% per annum reckoned from 1 January 2003 to 
date of payment or transfer. 

 
 
DATED AT CAPE TOWN ON THIS THE       DAY OF                          2005. 
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Yours faithfully 
 
 
 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 
Cc: Mrs D Ozrovech 
 Principal Officer 
 Central Retirement Annuity Fund  
 
 Registered address of Fund 

Central Retirement Annuity Fund 
Sanlam Life Assurance Limited 
2 Strand Road 
BELLVILLE 
7530 

 
Section 30M filing: Magistrate’s Court 


