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                                                               CASE NO: PFA/MP/545/04/Z/CN   
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FINAL DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 

ACT 24 OF 1956  
 
 

[1] In terms of the two preliminary rulings which I handed down on 11 October 2004 

and 3 December 2004, respectively, I had set aside the fund’s decision that the 

complainant is not a dependant of the deceased, and had inter alia directed it to 

conduct a proper investigation into the financial circumstances of each dependant, 

and to thereafter effect a fresh distribution of the proceeds of the death benefit.    
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[2] My finding that the customary union between the deceased and the complainant 

still subsisted at the date of the deceased’s death was based on the then 

uncontested documentary evidence that was produced by the complainant in 

support of her contention that as the deceased’s customary wife and legal 

dependant she was entitled to share in the proceeds of the death benefit.  The 

evidence comprised a letter from Ms Agnes Mdluli, a clerk at the offices of the 

Amashangana Tribal Authority, dated 22 September 2003, wherein it is stated that 

the deceased and the complainant “were married according to black customary 

law”, and have four children. 

 

[3] However, subsequent to the handing down of the second preliminary ruling, the 

fund furnished proof in the form of affidavits wherein the complainant’s status as the 

deceased’s customary law wife is disputed.  In summary, the following affidavits 

were submitted:  

 

(a) Dolly and Aubrey Ndlovu, the deceased’s sister and brother, respectively,    

      who state that although the deceased and the complainant had a                 

     relationship before the deceased married Ms Nyambi, out of which four        

     children were born, they never entered into any marriage, civil or                  

     customary.   Aubrey Ndlovu goes on to state that at no stage were                

    representatives of the Ndlovu family sent to the complainant’s family to          

   negotiate a customary marriage between her and the deceased, and that no 
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lobola was ever paid for her.   

 

(b) Moses Mokone, an administrative clerk at the offices of the Amashangana   

     Tribal Authority, who states that the two had separated during 1981. 

 

(c) Agnes Mdluli, wherein she explains that she had been instructed by the        

     headman, who had come into her office in the complainant’s company, to     

    write the letter referred to in paragraph [2] above.  She further states that      

    no member of either the complainant’s or the deceased’s family was              

   present at the time to vouch for her allegation that she was the                      

  deceased’s customary law wife.  

 

[4] The fund also submitted a letter from MA Khosa, of the Amashangana Tribal 

Authority, which is dated 2 December 2004, wherein it is stated that the 

complainant and the deceased were separated during 1981.   

 

[5] Regarding this Tribunal’s directive that it should conduct an investigation into each 

dependant’s financial circumstances, the fund further indicated that it sent a written 

request to the complainant’s legal representatives on 29 December 2004, 

requesting their permission to interview her and her four children (third to sixth 

respondents) on 26 January 2005, with a view to establishing their financial 

circumstances (in compliance with paragraph 7.2 of the second preliminary ruling). 
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It appears that neither the complainant, nor her legal representatives responded to 

the fund’s request.  Ms Nyambi and Elsie Ndlovu have indicated in writing that they 

support the fund’s decision as set out in the letter from Sanlam dated 2 April 2004, 

and do not wish to have the distribution set aside.  

 

[6] In reply to the fund’s response to the second preliminary ruling, the complainant 

states that her attorneys only received the fund’s request to interview her on 22 

January 2005.   Regarding her marital status, she merely challenges the letter from 

the Tribal Authority on the basis that it is not clear therefrom whether she was 

divorced or separated from the deceased.   

 

[7] It is clear from the affidavits filed by the deceased’s siblings that the complainant 

was never a customary law spouse of the deceased.  The letter on which the 

complainant relies upon in support of her contention that she is the deceased’s 

customary law wife carries very little, if any weight, in that its author has explained 

the circumstances under which it had been written.  Furthermore, not only have its 

contents not been deposed to, but its author also had no personal knowledge of the 

truth of the averments made therein.  An affidavit from a member of either the 

deceased’s or the complainant’s family in support of her allegation would have 

carried more weight.   
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[8] It may be that at some stage, some years prior to the deceased’s death, the 

complainant was staying together with him and was dependent on him for support. 

However, as there is no evidence that the major essential of a customary marriage, 

namely the rendering of lobola (or at least an agreement to pay the same) ever took 

place, it cannot be said that there was a customary marriage between the two as 

the complainant alleges: (JC Bekker: Seymour’s Customary Law in Southern Africa, 

5th edition, Juta & Co. Limited, Chapter V, page 107).  The fact that the deceased 

excluded the complainant as a beneficiary, but nominated all her children, to some 

degree lends credence to the view that he did not regard her as his wife.   

 

[9] There is also no evidence that the complainant was a factual dependant of the 

deceased, as envisaged in paragraph (b)(i) of the definition of a dependant, upon 

the death of the deceased.  It should be borne in mind that the decision whether or 

not a claimant was a paragraph (b) (i) factual dependant amounts to the forming of 

an opinion by the board.  The board’s opinion in that regard can only be set aside if 

it is not an honest opinion and is also not reasonable in the circumstances.    

 

[10] On the evidence, I have no reason to find that the board’s opinion that the 

complainant is not the deceased’s factual dependant is dishonest or is 

unreasonable.  

 

[11] The fund having shown sufficient cause why the first and second preliminary rulings 
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should not be confirmed, the final ruling of this Tribunal is therefore as follows:  

 

The first and second preliminary rulings are hereby discharged, and the 

complaint dismissed.    

 

DATED AT CAPE TOWN THIS 4th DAY OF MARCH 2005. 

 

 

_________________________________ 

VUYANI NGALWANA 

PENSION FUNDS ADJUDICATOR 
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1. Complainant& 3rd-6th respondents: Messrs Malatji & Associates Law Advisers 
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