
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

                                                               CASE NO: PFA/WE/1679/02/CN   

In the complaint between: 

 

Rosinah Gwebu                                                       Complainant 
 
                                                                                         
and  

 
Assupol Retirement Fund                                              First Respondent 
 
South African Police Assurance Fund (Assupol)        Second Respondent 
 
Lungisani Gwebu                                                            Third Respondent 
 
                                                                                         

 
 

PRELIMINARY RULING IN TERMS OF SECTION 30J OF THE PENSION 
FUNDS ACT OF 1956  

 
 

1. This complaint concerns the distribution of a death benefit which became 

payable by the first respondent upon the death of its member, the late Mr. 

Bukhosi Gwebu (“the deceased”), it being alleged that the first 

respondent has failed to effect an equitable distribution of the proceeds of 

the death benefit. 

   

2. No formal hearing has been held and thus, in coming to a decision, I have 

relied exclusively on the parties’ submissions and the documentary 

evidence on file.  

 



 

 

Background 
 

3. The deceased, who was the complainant’s son, was employed by the 

second respondent and had also been a member of the first respondent. 

On 12 November 2001 he had effected a written beneficiary nomination 

addressed to the first respondent in terms of which he had appointed the 

third respondent, his paternal cousin, as his sole beneficiary. He 

subsequently passed away on the 11th May 2002.  

 

4. Upon his death, a death benefit comprising a lump sum of R362 509 

(equivalent to three times his salary [hereinafter referred to as “the 
insured portion”]) and an amount of R35 882-61, representing his 

member’s share, became payable in terms of rule 8.1 of the rules of the 

first respondent.  On 18 July 2002, the first respondent paid out the whole 

amount of the insured portion to the third respondent in accordance with 

the deceased’s wishes as expressed in the beneficiary nomination form. 

On 31 July 2002, the complainant lodged a claim with the first respondent 

for a share in the proceeds of the death benefit. In support of her claim, 

she attached an affidavit wherein she stated that the deceased had been 

supporting her by contributing a monthly amount of R500 towards her 

maintenance. Upon receipt of her claim, the first respondent decided to 

withhold payment of the remaining portion of the death benefit pending its 

investigations into the complainant’s status as a dependant. After an 

exchange of correspondence between the complainant and the first 

respondent, which apparently did not yield the desired result, the 

complainant lodged the present complaint on 2 December 2002. 

 

Analysis 
 



5. Rule 8.1 provides that the payment of a death benefit shall be done in 

accordance with the provisions of section 37C. The section sets out the 

manner in which a death benefit shall be distributed. A duty is placed on 

the board of trustees first to conduct an investigation into the circle of the 

deceased member’s beneficiaries, and, having identified them, to allocate 

the proceeds of the death benefit to the member’s beneficiaries in such 

manner as they may consider equitable. The board is thus vested with a 

discretionary power to effect an equitable distribution of the benefit. There 

is no express provision in the Act as to what an equitable distribution of a 

death benefit is.  However, as with the exercise of any discretionary power, 

the board is required to exercise that power properly, to act within its 

powers, and not to fetter its discretionary powers unduly.  Essentially, it is 

required to take into account all the relevant factors and to exclude 

irrelevant ones from consideration.   

  

6. Obviously, the first step in the distribution process is the conducting of an 

investigation into the circle of the deceased’s dependants. It has been held 

in previous determinations that the investigation must be a diligent 

investigation: See CALA Dairies CC v Orion Money Purchase Provident 

Fund & Another (1) [2001] 11 BPLR 2676 (PFA). In order to ensure that 

the fund conducts its investigation diligently and thoroughly, the section 

allows the board a period of 12 months within which to conduct the 

investigation. If the fund’s investigation has not revealed any dependants, it 

may pay out the benefit to the nominated beneficiary.  

 

7. In the instant case, the first respondent paid the benefit out to the 

nominated beneficiary without conducting any investigation into the 

existence or otherwise of dependants. It is only after the complainant 

lodged her claim, just over two months after her son’s death, that the first 

respondent became aware of her existence and started to conduct an 

investigation into her status as a dependant. That is an unsatisfactory state 



of affairs as it would have been very easy for the first respondent to 

enquire from the second respondent whether the deceased had any 

possible dependants.  Thus, the board failed miserably to fulfill the 

obligation placed on it by section 37C.  

 

8. Having failed to conduct an investigation, let alone a diligent one, the board 

unduly fettered its discretion by simply complying with the wishes of the 

deceased. The beneficiary nomination form which sets out the wishes of 

the deceased should not be regarded as binding, but should serve only as 

a guide to the trustees in deciding upon an equitable distribution. (Mashazi 

v African Products Retirement Benefit Provident Fund [2002] 8 BPLR 3703 

(W) at 3705J-3706B).  The wishes of the deceased constitute only one of 

the relevant factors that must be taken into account in deciding upon an 

equitable distribution.  Adhering strictly to the contents of the beneficiary 

nomination form, to the exclusion of other relevant factors, amounts to an 

undue fettering of the trustees’ discretionary power. 

 

9. From the foregoing, it is clear that the board failed to effect an equitable 

distribution of the death benefit, in that it failed to fulfill the duty placed on it 

by section 37C, and also unduly fettered the exercise of its discretionary 

powers.  

 

10. As a general rule, where a functionary which is vested with a discretionary 

power has failed to exercise it properly, or has unduly fettered its exercise 

of that power, the courts are wary of assuming that power, and will set 

aside the functionary’s decision and refer the matter back to that 

functionary for a fresh decision. It is only under certain exceptional 

circumstances that the courts may substitute their decision for that of the 

functionary. This would be the case where, for instance, a further delay 

would cause unjustifiable hardship, or the functionary has exhibited such 

bias or incompetence that it would be unfair to require the applicant to 



submit to the same jurisdiction again, or where the end result is a foregone 

conclusion and it would be a waste of time to order the functionary to 

reconsider the matter, or where the court is in as good a position to make 

the decision itself.  

 

11. Because the instant case not only involves the improper exercise of a 

discretionary power, but also the failure to fulfill the duty of conducting a 

diligent investigation into the status of the complainant as a dependant and 

the extent of such dependency, this Tribunal is not in a position to 

substitute its own decision for that of the first respondent.  In addition 

thereto, the principles of procedural fairness demand that the third 

respondent, whose vested rights may be adversely affected by the setting 

aside of the first respondent’s decision, be afforded an opportunity to be 

heard. Consequently, the only suitable remedy at this stage is to set aside 

the distribution, refer this matter back to the first respondent for a proper 

investigation and a fresh decision, and simultaneously afford the third 

respondent an opportunity to file relevant submissions regarding this ruling.  

 

Preliminary Ruling 
 

12. The order of this Tribunal is accordingly as follows: 

  

12.1       The decision of the first respondent to award the entire insured 

portion of the death benefit to the third respondent is hereby set 

aside; 

 

12.2       The first respondent is directed to conduct a diligent investigation 

into the complainant’s status as a dependant of the deceased, and 

the extent thereof, and to decide upon an equitable distribution of 

the death benefit. 

    



12.3       Having decided upon an equitable distribution, the first respondent 

is ordered to inform this Tribunal and the complainant in writing of 

its decision and the reasons therefor, by no later than Friday11 

June 2004. 

  

12.4       Upon receipt of the first respondent’s decision and the reasons 

therefor, the complainant and the third respondent shall be 

afforded an opportunity to file further submissions, if any. 

 

 

 

 

12.5       Upon receipt of the parties’ further submissions, this Tribunal shall 

decide upon the appropriate manner in which to resolve this 

matter, which may include the holding of a hearing. 

 

12.6       If the first respondent should fail to act in accordance with 

paragraphs 12.2 and 12.3 of this order, this Tribunal will substitute 

its own decision for that of the trustees of the first respondent and 

report the matter to the relevant authorities for further investigation 

into their conduct.. 

 

  

DATED AT CAPE TOWN THIS 11TH DAY OF MAY 2004. 

 

 

_________________________________ 

VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 
 


