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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24, OF 1956 (“the Act”) – L MUNASUR v CENTRAL RETIREMENT 
ANNUITY FUND & SANLAM LIFE 
 
Introduction 
 
[1] Having considered the complaint received by this office on 19 April 2005, I 

consider it unnecessary to hold a hearing in this matter. My determination 
and reasons therefor appear below.  

 
Facts 
 
[2] You became a member of the Central Retirement Annuity Fund (“the 

fund”) in 1976. The fund invested your annual contributions of R240 to the 
fund (which were increased to R1 140 per annum with effect from 1 March 
1983) in a Sanlam policy (policy number 3248711X8, hereinafter referred 
to as “Policy A”). Policy A was due to mature on 1 March 2009.  

 
[3] In 1986 you paid additional contributions of R150 per month to the fund. 

These were invested by the fund in a second Sanlam policy (policy 
number 9330439x2, hereinafter referred to as “Policy B”). Policy B was 
due to mature on 1 July 2008.  
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[4] In 1988 you commenced paying additional monthly contributions of 
R150.21 to the fund (which you increased to R169.42 with effect from 1 
February 1995). The fund invested these contributions in a third Sanlam 
policy (policy number 10051854x7, hereinafter referred to as “Policy C”). 
Policy C was due to mature on 1 February 2009. 

 
[5] In a letter dated 23 March 1992 Sanlam provided you with the illustrative 

maturity value in respect of policy A, policy B and policy C respectively as 
follows: 

 
“Policy  Death benefit  Contractual  Illustrative 
   on 1 March 1992 maturity date  maturity value 

 
  A  R47 960  1-03-2009  R571 200 
  B  R28 412  1-07-2008  R71 700 
  C  R12 341  1-02-2009  R237 300” 
 
[6] The combined illustrative value of the three policies was therefore      

R880 200 (R571 200 + R71 700 + R237 300).  
 
[7] On 1 April 2003 you elected to receive a retirement benefit from the fund. 

The total consideration received from Sanlam in respect of the 3 policies 
was R197 646.40. 

 
Complaint 
 
[8] Your complaint is that the amount which you received is ‘grossly 

undervalued’. You contend that you are entitled to a pro rata share of the 
illustrative values indicated in Sanlam’s letter dated 23 March 1992 less 
the amount already paid to you. Your calculation is as follows: 

 
“ 1. 1976 – 2009 = 33 – 7 = 26 YEARS = 26/33 x R571 200 = R450 037 

 
2. 1986 – 2008 = 22 – 6 = 16 YEARS = 16/22 x R71 700 = R52 146 
 
3. 1988 – 2009 = 21 – 7 = 14 YEARS – 14/21 x R237 300 = R158 200 
 
     TOTAL DUE   R660 383 
 
     LESS – PAID OUT IN 2003 (232, 955) 
 
BALANCE NOW DUE TO ME FROM SANLAM   R427 438 ”  

 
[9] You furthermore state that had you known that you would receive such a 

poor return on investment, you would not have joined the fund but instead 
opted for the government social disability grant which you say would have 
been an amount of R1540 per month at no cost to you.  

The responses 
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The fund 
 
[10] The fund has raised two technical points. The first is that what is at issue 

in this matter is “long-term insurance business” which is regulated by the 
Long-Term Insurance Act. The second is that your grievance does not 
constitute a complaint as defined in the Pension Funds Act and for this 
reason too falls outside my jurisdiction.   

 
[11] On the merits, the fund explains that because you retired before the 

retirement date originally contracted for, contributions were stopped 
prematurely. Consequently the premiums payable under the policies were 
also stopped prematurely with the result that your policy had to be 
surrendered. The surrender value was, according to the fund as confirmed 
by the insurer, calculated correctly according to the actuarial rules which 
the insurer must have and apply for this purpose in terms of section 46 
and 52(3) of the Long-Term Insurance Act.  

 
[12] The fund has referred to specific rules which it contends are relevant to 

this dispute. These are fully canvassed in my determination below.  
 
[13] The fund concludes that it fulfilled its duties to you by taking out the 

policies you selected and by arranging that your contributions be paid as 
premiums directly to the underwriter under the said policies pursuant to 
the requirements of regulation 1 of the Pension Funds Act. 

 
The insurer 
 
[14] Sanlam’s response takes the form of a letter addressed to the principal 

officer of the fund. However, given the fund’s specific reference thereto in 
its response and further its undertaking to forward it to this office on 
receipt thereof, I take it that it is to be construed as Sanlam’s formal 
response to the complaint in its capacity as insurer. 

 
[15] Sanlam reiterates the technical points raised by the fund and it is therefore 

unnecessary to canvass them again here. Sanlam then quotes extensively 
from the Long-Term Insurance Act.   

 
[16] On the merits, Sanlam explains that when you advanced the maturity date 

of your policies, an ‘early termination adjustment’ became applicable. It 
explains that the early termination adjustment is meant to recoup part of 
the expenses that were incurred at the commencement of the policy which 
are calculated and charged over the term of the policy which on account of 
early termination will now not be recovered.  

 
[17] In this regard Sanlam relies on clause 3 of all 3 policy documents which 

contains a statement to the effect that the maturity date of the policy may 
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be changed to any date after the fifty-fifth and before the seventieth 
birthday of the assured in which case Sanlam would then determine the 
adjusted benefits that will become available.  

 
[18] Regarding your request for a pro rata proportion of the illustrative values 

given to you in 1992, Sanlam states that such values were based on 
illustrative growth rates, illustrative annuity rates and illustrative inflation 
rates and were therefore never guaranteed. Further Sanlam says that this 
was expressly stated in the policy documents. The inflation rate 
experienced a decline from 13.7% in 1992 to 5.8% in 2003 which, 
according to Sanlam, explains the discrepancy between the illustrative 
values and the actual values.  

 
Administrator’s response 
 
[19] Sanlam has also responded in its capacity as the administrator of the fund.  

In a one-page response, it contends that it has acted in accordance with 
the rules, the Pension Funds Act and the Income Tax Act and has fulfilled 
its duties to you. 

 
Determination and reasons therefor 
 
Technical points 
 
[20] There is no merit in the technical points raised by the respondents 

because the crux of this complaint does not constitute long term insurance 
business, but actually relates to a retirement annuity fund, which is a 
pension fund organization as defined in the Act.  For the reasons more 
fully set out in JJ Schwartz v Central Retirement Annuity Fund & Another 
[2005] 5 BPLR 435 (PFA) at paragraphs [12] to [28], I cannot uphold the 
contention that this matter constitutes “long term insurance business” over 
which I have no jurisdiction.   

 
[21] Furthermore in so far as your complaint relates to the administration of the 

fund and/or the investment of its funds and alleges that you have suffered 
prejudice (in that you have been paid a lesser benefit than what you 
expected) in consequence of the maladministration of the fund (in the form 
of the levying of undisclosed charges), your grievance constitutes a 
complaint as defined, contrary to the respondents’ contention. 

 
Merits 
 
[22] Essentially the respondents give two reasons to explain the value of the 

benefit which you received. Firstly they say the benefits payable under the 
three policies were reducible by an early termination adjustment fee and 
secondly, that the decline in the rate of inflation over the life of the polices 
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was significantly lower than expected at the time the policies commenced 
resulting in lower benefits than those reflected in the illustrative values. I 
shall deal with each point in turn. 

 
Early termination adjustment fee 
 
[23] I note that it was only in respect of policy B and C that an early termination 

adjustment fee was deducted. (Unsurprisingly, this resulted in what 
appears to be a reasonable return on investment of 12% in respect of 
policy A). Therefore the following discussion pertains to the benefits paid 
and deductions made in respect of policy B and C only. 

 
[24] The trustees of a pension fund may only do with the fund’s assets what is 

set forth in the rules. That the rules of a fund are king is confirmed by 
section 13 of the Pension Funds Act.  

 
[25] The fund refers to rule 2 of Part 7, the relevant part of which provides:  
 

“Term of contributions 
 
2. A MEMBER’s CONTRIBUTIONS are payable during the period determined in the 
POLICY issued on his life.  
 
If a MEMBER’s CONTRIBUTIONS cease after he has already paid sufficient 
CONTRIBUTIONS so that the POLICY issued on his life has a paid-up value in 
accordance with the practice of the ASSURER, the ASSURER converts the POLICY 
to a paid-up POLICY for reduced benefits. The MEMBER will then have the right to 
apply for reinstatement of his benefits, partially or in full, and the MANAGEMENT 
COMMITTEE in consultation with the ASSURER will consider such a proposal on 
receipt of …” 
 

[26] It is implicit in the fund’s response that since you ceased contributions 
prematurely, you thereby contravened the opening paragraph of rule 2 
(that a member’s contributions are payable during the period determined 
in the policy) and this somehow entitled it to deduct an early termination 
adjustment fee. Firstly it is significant that rule 2 in its entirety is dealing 
solely with the situation where a member ceases contributions to the fund. 
However, you did not cease your contributions to the fund. Instead, having 
attained the age of 55 years, you elected to receive a retirement benefit 
permitted by the rules. You were therefore not in contravention of any rule 
or policy term. Secondly, even if we were dealing here with a paid-up 
policy, I fail to see how rule 2 authorizes the deduction of an early 
termination fee because it makes no provision (expressly or impliedly) 
therefor.  

 
[27] Sanlam refers to clause 3 of the schedule to all 3 policy documents. 

Clause 3 of the schedule to policy B reads: 
 

 “According to paragraph 6 of “Description and Provisions” the maturity date of the 
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policy may be changed to any date after the fifty-fifth and before the seventieth 
birthday of the assured. Sanlam shall then determine the adjusted benefits that 
can become available.” 

 
Clause 3 of policy C reads: 

 
“According to paragraph 7 of “Description and Provisions” the maturity date of the 
policy may be changed to any date after the fifty-fifth and before the seventieth 
birthday of the assured. Sanlam shall then determine the adjusted benefits that can 
become available.” 

 
[28] The reference to paragraph 6 in clause 3 of policy B is clearly a 

typographical error because paragraph 6 governs the method of payment 
of benefits. The reference was clearly meant to be to paragraph 7 which is 
titled “Advancement or postponement of maturity benefits”. Paragraph 7 of 
both policy B and C reads in part: 

 
“ADVANCEMENT OR POSTPONEMENT OF MATURITY BENEFITS 
 
At the election of the assured, the benefits at maturity shall become available 
partially or in full on any date after the fifty-fifth and seventieth birthday of the 
assured. 
 
… 
 
In the event of an advancement or postponement, the various sums and provisions 
of this policy shall be amended as determined by Sanlam” 

 
[29] In terms of the above the effect of advancing the maturity date is that an 

adjusted benefit will then become payable. It is difficult to conceive in what 
way this authorizes the levying of an early termination fee to recoup 
upfront expenses incurred at the inception of the policy. At best, all clause 
3 does in vague terms is provide for changed benefits as determined by 
Sanlam.  

 
[30] It is significant that paragraph 7 of both policy B and C refer to “benefits at 

maturity”. It highlights my earlier point that we are not dealing here with 
paid-up policies. The legal effect of advancing the maturity dates was that 
contrary to the respondents’ assumption, the 3 policies in fact matured. In 
other words they ran their full term. Therefore in so far as the argument 
that a deduction had to be made for expenses which would otherwise 
have been recouped over the term of the contract assumes that the 
policies did not in fact run their full term, it cannot be sustained. In any 
event, as explained, neither the rules nor the policy document authorized 
the deduction of an early termination fee. You are accordingly entitled to 
recover this fee charged in respect of policy B and policy C respectively.  

 
Illustrative values 
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[31] Once you decided to invest in market-related portfolios, you bore the 
investment risk. This means that you benefited from a surge in the market 
and carried the loss in periods where the market was in decline. 

 
[32] I am satisfied that the fact that the values were not guaranteed and 

depended on actual growth rates, annuity rates and inflation rates was 
sufficiently spelt out in the policy documents. In this regard I refer you to 
policy A under the heading “Provisos and assumptions”, the relevant part 
of which reads as follows:  

 
“The actual benefits offered by the policy will be determined by the actual rates and 
bases which are in force form time to time. The illustrative values indicated above 
are not guaranteed.” 

 
[33] Policy B and policy C contain a similar provision. The illustrative values do 

not permit you (nor do the rules or the policies in question) to receive a 
proportionate share of the value at the retirement date by virtue of retiring 
five or more years short of the date you selected for your retirement. 
Furthermore, you have not attacked the basis for the illustrative values nor 
have you shown that the fund was maladministered by the adoption of the 
illustrative values.   

 
Relief 
 
[34] In the result I make the following order: 
 

34.1 The Central Retirement Annuity Fund is ordered forthwith to 
recalculate the retirement benefit that would have been paid 
to you had the amounts of R86 26.75 and R19 846.32 not 
been debited from your investment account in the fund. 

 
34.2 The Central Retirement Annuity Fund and Sanlam Life are 

further ordered jointly and severally (the one paying the other 
to be absolved) to transfer the benefit calculated in 
paragraph 34.1 less any amounts already paid to you and 
any deductions that are provided for in the Pension Funds 
Act to your investment account with Momentum Life currently 
responsible for paying your pension, within six weeks of the 
date of this ruling.  

 
34.3 The Central Retirement Annuity Fund is ordered further to 

pay interest on the amount of the transfer in paragraph 34.2 
at the mora rate of 15,5% per annum reckoned from 1 April 
2003 until date of transfer. 

 
 

DATED AT CAPE TOWN ON THIS THE 11th DAY OF OCTOBER 2005. 
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Yours faithfully 
 
 
 
 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 
 
 
Cc: Mrs DE Ozrovech 
 Principal Officer 
 Central Retirement Annuity Fund 
 Per fax: 957 1507 
 
 Registered address of Fund 
 Sanlam Life Assurance Limited 
 2 Strand Road 
 BELLVILLE 
 7530 
 
Section 30M Filing: Magistrate’s Court  
 


