
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

                                                               CASE NO: PFA/GA/1681/03/Z/CN   

In the complaint between: 

 

Sandra Gordon Stacey (Koevort)                                 Complainant 

 

                                                                                         
and  

 

Protektor Preservation Pension Fund                          First Respondent 

 

Jennifer Lynn Paull                                                        Second Respondent 

 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 24 

OF 1956  
 
 

[1] On 15 July 2004, I handed down a preliminary ruling in terms of which I joined Ms 

Jennifer Lynn Paull (“Ms Paull”) as the second respondent, ordered the fund to 

serve a copy of my ruling and the documents filed thus far on her, and also ordered 

it to show cause by 6 August 2004 why its distribution of death benefit should not 

be set aside and why it should not be ordered to conduct a proper investigation and 

effect an equitable distribution of the death benefit.   

 

[2] In response to my ruling, the fund filed further written submissions wherein it 

addressed the crucial findings made in the ruling, and called upon me to set aside 

my preliminary ruling.  Ms Paull also filed an affidavit wherein she, inter alia, 

sketched out in more detail her relationship with the deceased, as well as her 

financial situation at the time of his death and the extent of her dependency on him.  
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Preliminary points 

[3] Before I proceed to deal with the merits of this matter, it is appropriate that I first 

deal with certain preliminary points that have been raised by the fund in its reply to 

the preliminary ruling, namely, the misnomer regarding the fund’s name, the status 

of the deceased as against the fund and the “exception” that was raised by the fund 

regarding Mr. ALM Koevort’s lack of locus standi to represent the complainant in 

these proceedings.  

 

[4] In both the complaint and the preliminary ruling, the fund is referred to as the “Old 

Mutual Protektor Preservation Pension Fund”, whereas its proper and correct name 

is the “Protektor Preservation Pension Fund”.  Nothing really turns on this because 

the complaint was served on the correct party, which duly responded thereto 

without raising any objection, save for pointing out the misnomer after the 

preliminary ruling was handed down.   

 

[5] In paragraph 3 of the preliminary ruling it is stated that the deceased was the holder 

of a policy with the fund (policy no.62112 4885).  Mr. J van Oordt, the fund’s 

principal officer, has pointed out that the deceased was in fact the life assured in 

respect of a policy owned by the fund, which had been effected in accordance with 

his wishes and as agreed by the trustees of the fund.  Again, this is not material to 

the determination of this matter. 

 

[6] On the issue of locus standi, when the complaint was initially lodged on 10 

December 2003, it was lodged by the complainant’s son Mr. ALM Koevort, 

ostensibly on behalf of his family.  On 12 March 2004, a response was filed on 

behalf of the fund wherein a preliminary point was raised to the effect that unless 

the complainant’s son was claiming a benefit for himself or was acting in a 

recognized representative capacity, he has no locus standi to bring these 

proceedings.  A copy of the fund’s response was forwarded to the complainant’s 

son, and my Assistant also sent him a letter on 18 May 2004, wherein she 
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requested him to explain the capacity in which he was lodging the complaint.  On 

14 June 2004, the complainant herself responded to my Assistant’s letter and 

explained that because she was ill at the time, she had requested her son to lodge 

the complaint on her behalf. She further explained that she was the only 

complainant in the matter.  Simultaneously with her reply, the complainant lodged a 

substantially similar complaint to the one lodged by her son, mutatis mutandis, and 

requested that the particulars of complaint in the original one should be read in 

conjunction with her own complaint. It is not clear whether or not she served the 

amended complaint on the fund.  

 

[7] Because the material allegations made in the amended complaint were 

substantially the same as those made in the initial one, save for the substitution of 

the complainant for her son as the complainant, and also because the fund had 

already responded thereto, my Assistant did not act in accordance with the 

provisions of section 30F of the Act (afford the fund an opportunity to comment on 

the allegations made in the amended complaint). 

 

[8] Although I am now called upon to give a ruling on the locus standi issue, I do not 

deem it necessary to do so, for reasons that will become apparent in the course of 

this ruling.   

 

The merits  

[9] In my preliminary ruling I came to the finding that the fund had prima facie failed to 

effect an equitable distribution of the proceeds of the death benefit, which finding 

was based on my view that on the then available evidence, the fund did not appear 

to have conducted a diligent investigation into whether or not the deceased and Ms 

Paull in fact shared a common household.  I was also of the view that the fund’s 

investigation into her status as a dependant fell short of the standard required by 

section 37C.  
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[10] Ms Paull’s entitlement to the proceeds of the death benefit depends on whether or 

not she falls within one of the recognized categories of dependants (or is a 

nominated beneficiary) as set out in the Act.  The Act recognizes the following 

people as dependants:  

 

(a) A person in respect of whom the member is legally liable for maintenance; 

 

(b) A person in respect of whom the member is not legally liable for maintenance , if 

such person- 

 

(i) was, in the opinion of the board, upon the death of the member in fact 

dependent on the member for maintenance; 

 

(ii) is the spouse of the member, including a party to a customary union 

according to any Black law and custom or to a union recognized as a 

marriage under the tenets of any Asiatic religion; 

 

(iii) is a child of the member, including a posthumous child, an adopted child 

and an illegitimate child; 

 

(c) A person in respect of whom the member would have become legally liable for 

maintenance, had the member not died.  

 

[11] The fund’s response to the preliminary ruling, together with Ms Paull’s submissions 

reveal that Ms Paull was a factual dependant of the deceased and thus falls within 

paragraph (b) (i) of the definition of a dependant.  The following are some of the 

factors that  bear out my finding that she was factually dependent on the deceased:  

 

[11.1] At the time of the deceased’s death, the parties had been involved in a           

          continuous and stable relationship spanning a period of seventeen years. 
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[11.2] Although they may not have stayed together in the same household               

           throughout that period, on weekdays the deceased commuted daily to visit    

          Ms Paull and sleep over at her place. He also spent all weekends and            

        public holidays with her. 

 

[11.3] The deceased assisted Ms Paull financially in the purchase of her house by   

         providing a substantial deposit therefor, and also paid for the improvements    

        to and maintenance of Ms Paull’s house.  Between 1987 and 1996 the             

       deceased expended various amounts in the vicinity of R54 678-00 on                

      improvements to Ms Paull’s house.  

 

[11.4] The deceased bought her a motor car in 1984. 

 

[11.5] From July 1985 to July 1997, Ms Paull’s nett monthly income from her            

         employment ranged from R1 012-00 to R3 870-00. 

 

[11.6] Although the parties shared the monthly telephone, lights, water and rates     

          accounts, the deceased paid for the large household appliances, the annual  

          household and motor vehicle insurance, all holidays, and veterinary bills.  

 

[12] From the foregoing, it is clear that the financial assistance that was rendered by the 

deceased to Ms Paull was not just an isolated payment, but was a series of regular 

payments depicting a dominant-servient relationship between the two, with the 

deceased as the financially-dominant party.   It follows, therefore, that even if Ms 

Paull and the deceased had not been sharing a common household as husband 

and wife in the strict sense, she was factually dependent on him, and that suffices 

for the purposes of paragraph (b)(i) of the definition of a dependant.    
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[13] Having found that Ms Paull was indeed a factual dependant, I now proceed to 

examine the factors that the fund took into account in deciding to pay out the entire 

proceeds of the death benefit (R215 000 after tax) to her, to the exclusion of the 

complainant.  As at the date of the deceased’s death, Ms Paull was 43 years old, 

while the complainant was 54.  The former had been involved in a stable and 

continuous relationship with the deceased for seventeen years, while the latter had 

been divorced from him for twelve years.  From Ms Paull’s affidavit, it appears that 

by reason of her relatively weaker financial position, she was dependent on the 

deceased to a considerable degree, while the complainant was dependent on him 

to the extent of the settlement agreement incorporating the maintenance order 

(R850-00 per month, escalating annually from 1987; medical costs and property 

rates).  During 1997, Ms Paull’s nett monthly income from her employment was R3 

870-00, while the complainant was unemployed.   

 

[14] The parties received the following payments from other sources as a result of the 

deceased’s death: 

 

Complainant 

R97 106 from three policies that were ceded to her at divorce; 

An annuity policy valued at R45 000 to cover the deceased’s maintenance 

obligations towards her; 

R4 085-00 legacy amount; 

R25 362-44 from the estate; 

Two motor vehicles valued at R53 000 from the estate 

19% of the value of the residue of the estate (R266 625-56); 

Other movable assets from the estate; 

100% of the proceeds of a death benefit from the Anglo American Pension Fund; 

R210 768-96 from the Equity Linked Retirement Annuity Fund. 
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Ms Paull 

R225 000, being 45% of the proceeds of the sale of the deceased’s house and 

furniture; 

R164 728-49 from Old Mutual Sentinel Fund; 

R79 293-90 from an Old Mutual policy; 

R12 361-30 as interest from the same policy; 

Household and personal effects in terms of the will.  

 

[15] As already alluded to in the preliminary ruling, the effecting of an equitable 

distribution requires of the board of trustees to take into consideration all the 

relevant factors and discard irrelevant ones.  The board may also not unduly fetter 

its discretion, nor should its decision reveal an improper purpose.  If it has acted as 

aforesaid, no reviewing tribunal will lightly interfere with their decision.  It should be 

noted that even if I may not necessarily agree with the decision of the board, that in 

itself is not a ground for setting aside the board’s decision.  This is because it is not 

my role as a reviewing tribunal to decide on what is the fairest and most generous 

distribution.  The test in law is whether the board has acted rationally and arrived at 

a proper and lawful decision.  See in this regard the decision in Ditshabe v Sanlam 

Marketers Retirement Fund & Another (2) [2001] 10 BPLR 2579 (PFA) at 2582F-G. 

  

[16] With the benefit of the further submissions made in the fund’s reply to the 

preliminary ruling, as well as Ms Paull’s submissions, I am satisfied that the factors 

which the fund has taken into account are relevant, and that no irrelevant factors 

have been considered. Furthermore, the board’s decision does not reveal any 

improper purpose, nor is there any evidence of an undue fettering of discretion. In 

light of the foregoing, the board has effected an equitable distribution in accordance 

with the provisions of section 37C (1) of the Act.   
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[17] In the result, my preliminary ruling is discharged and the complaint dismissed.  

 

DATED AT CAPE TOWN THIS 12th DAY OF NOVEMBER 2004. 

 

 

_________________________________ 

VUYANI NGALWANA 

PENSION FUNDS ADJUDICATOR 

 

Appearances 

1. The complainant: in person 

2. 1st respondent    : ML Murathi (Legal Advisor, Old Mutual EB) 

3. 2nd respondent…..: In person 
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