
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO: PFA/EC/1438/02/NJ 

In the complaint between:                                                                           

 

A Wyness                                                                                         Complainant 
 

and  

 

Protektor Preservation Pension Fund                                           Respondent 
                                                                                                                                
                            

 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT OF 1956  

 
 

[1]        This complaint relates to whether the complainant is entitled to make a 

second cash withdrawal from the respondent preservation fund.  In 

determining this issue I have relied on the parties’ respective written 

submissions gathered during the course of investigation as well as on 

documentary evidence made available to this tribunal. 

 

[2]        The complainant is Anita Wyness, an adult female of East London, 

Eastern Cape.  The respondent is the Protektor Preservation Pension 

Fund, a pension fund duly registered under the Pension Funds Act, 24 of 

1956, and approved in terms of the Income Tax Act of 1962 as a 

preservation pension fund (“the fund”).  The fund is administered by Old 

Mutual Employee Benefits.  In these proceedings it is represented by 

Miss Avril Mulder of the Old Mutual Employee Benefits (“the 

administrator”).  

 



 

 

The facts 

 

[3]        On 1 September 1991 the complainant commenced employment with 

Planet Finance and became a member of the Planet Finance Pension 

Fund.  In August 2000 her employment contract was terminated on 

operational causes, whereupon she became entitled to a pre-tax cash 

withdrawal benefit of R64 675.34.  After consultation with her broker, the 

complainant elected a partial cash withdrawal benefit of R1 800.00 and 

the balance of R62 875.34 was transferred to the respondent fund. 

 

[4]        In order to give effect to the transfer, the complainant completed a 

standard application form of the respondent fund.  The material sections 

of the application form for the purposes of this determination read as 

follows: 

 
“DECLARATION BY APPLICANT 

1. I confirm that an information brochure has been given to me, and that I 

have been afforded the opportunity to read through it in order to 

understand the nature of the investment made by me, and to ask 

questions on matters that are not clear to me. 

2. I understand the contents of this application form. 

3. I understand that the amount that is available to me on withdrawal prior 

to retirement may be restricted in terms of conditions imposed by the 

transferring fund, and that these conditions, if any, have been 

explained to me. 

4. In particular, I understand that, subject to any restrictions from 
the transferring fund, I may not make more than one withdrawal 
prior to retirement. Any remaining benefits will only be payable on 
my retirement or death. 

5. I understand that if I received part of the transfer benefit in cash, I 
will not be entitled to a withdrawal benefit from PROTEKTOR. 



6. I understand that an administration fee, which includes the fees 

payable to the person marketing this product to me, is deducted from 

the amount that is invested in PROTEKTOR.” 
(my emphasis) 

 

[5]        In a letter dated 23 March 2001 the administrator confirmed the 

complainant’s partial withdrawal to her in the following terms: 

 
“We refer to your withdrawal from the PROTEKTOR INVESTMENT 

FRONTIERS PENSION FUND and have pleasure in advising that 

the amount of R1 808.60 has been transferred into your account 

number . . . at Saambou Bank.  This amount will be available on 26 

January 2001. 

 

The amount is made up as follows: 

 

Withdrawal Benefit                                 R1 800.00 

Plus Late Payment Interest                     R       8.60 

                                                            R1 808.60 

 

No tax is deductible. 

 

PLEASE NOTE:  No further withdrawals will be payable from 
this investment. The balance remaining in the fund may only be 
taken as a retirement benefit at earliest age 55. 
 

We attach the following: 

* A certificate reflecting your partial withdrawal amount from the 

above fund.” 

(my emphasis) 

 

[6]        In October 2001 the complainant’s husband lost his job as a result of 

which the complainant and her family met with serious financial 

difficulties, forcing her to approach the fund for a second cash withdrawal 

of R10 000.00 in order to cover various expenses.  The fund refused the 

request for reasons which appear below. 



 

 

 

The complainant’s case 

 

[7]        The complainant lodged a complaint with this tribunal and essentially 

contended that she was unaware that she could not make further 

withdrawals after receiving the initial R1 800.00 from the Planet Finance 

Pension Fund.  Furthermore, she indicated that her broker and the 

administrator did not inform her of this restriction.  She requests an order 

directing the fund to give her a second cash withdrawal benefit of R10 

000.00. 

 

The fund’s case 

 

[8]        Ms Mulder for the fund submitted that a second cash withdrawal is not 

permitted in terms of the South African Revenue Services (“SARS”) 

Practice Note RF 1/98 issued on 30 November 1998.  Furthermore, she 

referred to the application form completed by the complainant and the 

letter dated 23 March 2001 from which in her view it was clearly 

conveyed to the complainant that a second cash withdrawal benefit was 

not possible.  Accordingly, she requests that the complaint be dismissed. 

 

The merits 

 

[9]        In terms of section 13 of the Act, the rules of the fund are binding on the 

fund and its members.  The payment of a withdrawal benefit including a 

second cash withdrawal benefit is regulated by the rules of the fund. 

 Rule 6.1 of the fund’s rules regulates the right to a withdrawal benefit in 

the following terms: 

 



“Subject to the requirements issued by the REVENUE AUTHORITY 

from time to time, a MEMBER shall, in respect of each and every 

transfer to the FUND in terms of Rule 3 (but not within the first three 

months after such transfer), have the right to receive a withdrawal 

benefit.  Such withdrawal benefit shall be subject to any restriction in 

regard to withdrawals imposed at the time the transfer took place in 

terms of the rules of the transferring fund. Where the withdrawal is 

 

(a)     total, the MEMBER shall have no further claim to benefits under the 

FUND in respect of the transfer so withdrawn; 

(b)     partial, the MEMBER may not subsequently make any further 
withdrawal in respect of the remainder of the benefit arising 
from the transfer from which the withdrawal has been made. 

(my emphasis) 

 

[10]      It is plain from this rule that a member’s right to receive a withdrawal 

benefit from the preservation fund is subject to the requirements issued 

by the SARS from time to time, and that such withdrawal benefit is further 

subject to the restrictions imposed by the rules of the transferring fund at 

the time of transfer.  Now, the phrase “subject to” has been judicially 

considered by our courts.  In S v Marwane 1982 (3) SA 717 (A) at 747H-

748B Miller JA, delivering the majority judgment, said the following on the 

purpose of that phrase in a legislative context: 

 
“The purpose of the phrase 'subject to' in such a context is to establish what is 

dominant and what subordinate or subservient; that to which a provision is 

'subject', is dominant - in case of conflict it prevails over that which is subject to 

it. Certainly, in the field of legislation, the phrase has this clear and accepted 

connotation. When the legislator wishes to convey that that which is now being 

enacted is not to prevail in circumstances where it conflicts, or is inconsistent or 

incompatible, with a specified other enactment, it very frequently, if not almost 

invariably, qualifies such enactment by the method of declaring it to be 'subject 

to' the other specified one. As MEGARRY J observed in C and J Clark v Inland 

Revenue Commissioners  (1973) 2 All ER 513 at 520: 

 



'In my judgment, the phrase 'subject to' is a simple provision which 

merely subjects the provisions of the subject subsections to the 

provisions of the master subsections. When there is no clash, the 

phrase does nothing: if there is collision, the phrase shows what is to 

prevail.'” 

 

[11]      The phrase is, however, also used in a contractual context (especially in 

insurance contracts) to create a suspensive condition and (depending on 

the context) also a resolutive condition (cf. SA Eagle 

Versekeringsmaatskappy Bpk v Steyn 1991 (4) SA 841 (A) at 848 B-D).  

It has also been used simply to introduce a material contractual term and 

neither a suspensive nor a resolutive condition (cf. Frumer v Maitland 

1954 (3) SA 840 (A)). 

 

[12]      This case plainly does not concern the purpose of that phrase in a 

statutory context.  Nor does it concern creation of a suspensive or a 

resolutive condition.  In my view, the phrase as it is used in rule 6.1 is 

intended to introduce a material term.  That term is that the right to 

receive a withdrawal benefit must be exercised in compliance with the 

requirements of SARS (in this case Practice Note RF1/98 as further 

elaborated upon by addendum A thereto) and the withdrawal made within 

the restrictions of the transferring fund (in this case the application form 

signed by the complainant and containing the declaration that appears in 

paragraph [4] above).  The relevant part of the Practice Note provides as 

follows: 
 

“5.        Withdrawal benefits from the preservation fund 

 

No more than one withdrawal benefit may be paid by the 
preservation fund. 
. . . 

Any amount deducted from the translocation benefit (excluding a 

transfer to a retirement annuity fund as envisaged above), including 



deductions in terms of section 37D of the Pension Funds Act, is 
regarded as the member’s first and final withdrawal benefit from 
the preservation fund. As uncertainty in this regard existed the 

South African Revenue Service may be approached by the trustees 

of a preservation fund for a ruling in cases where, prior to 1 

December 1997, only a portion of the translocation benefits was paid 

into the preservation fund and where the trustees can prove that a 

member was not informed accordingly.” 

(my emphasis) 

 

[13]      Following varied interpretations of the Practice Note, SARS issued 

Addendum A thereto with a view to articulating the correct position.  In 

essence, the position is that the only permissible reduction of a 

translocation benefit to a preservation fund is that which occurs in terms 

of section 37D of the Act or which arises by reason of transfer of an 

amount to a retirement annuity fund.  Thus, any reduction effected by any 

other means is regarded as a first and final withdrawal benefit from the 

preservation fund. 

 

[14]      From the Practice Note read together with addendum A it is plain that 

any reduction in the translocation benefit, including a partial cash 

withdrawal benefit awarded to the pension fund member upon 

withdrawal, constitutes a “first and final withdrawal benefit from the 

preservation fund”.  Put differently, once the early withdrawal benefit has 

been reduced, no further withdrawals from the preservation fund are 

permitted.  In this case the complainant elected a partial cash benefit of 

R1 800.00 and the balance of her withdrawal benefit was transferred to 

the fund.  Accordingly, in terms of rule 6.1 read together with the 

requirements of the SARS, she has exercised her option of a “first and 

final withdrawal”. 

 

[15]      I now turn to the complainant’s contention that she was not informed that 

a partial withdrawal constituted a single withdrawal from the preservation 



fund and as a result she suffered prejudice.  This is not borne out by the 

facts and in this regard I refer both to paragraphs 4 and 5 of the 

declaration she signed on 23 August 2000 and to the letter dated 23 

March 2001 from the administrator again advising her that no further 

withdrawals will be payable and that the balance is payable only at 55.   

 

[16]      The complainant was assisted by a broker who ought to have advised 

her that by opting for the partial cash withdrawal benefit from the pension 

fund she gave up the right to a further cash withdrawal from the 

preservation fund.  Unfortunately, this tribunal has no jurisdiction over 

financial advisors and the complainant may wish to obtain legal advice 

with a view to pursuing any possible remedies she may have in that 

regard.  While I have sympathy for the complainant in that she may not 

have received proper advice from her broker, the evidence shows that 

the fund has not misrepresented the legal position on withdrawals from 

preservation funds.  

 

[17]      In the result the complaint is dismissed. 

 

 

 

DATED AT CAPE TOWN ON THIS THE 22nd day of APRIL 2004. 

 

 

 

 

_________________________________ 

Vuyani Ngalwana 
Pension Funds Adjudicator 
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