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IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

(HELD IN JOHANNESBURG) 
 

          CASE NO: PFA/KZN/1152/04/KM  

 

In the complaint between: 

GQIBELO LINAH KHUMALO                                       Complainant 

 

and  

 

PROSURE RETIREMENT ANNUITY FUND                          First Respondent 

METROPOLITAN ODYSSEY LIMITED                 Second Respondent 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 24 

OF 1956 (“the Act”) 

  

 

 

Introduction 

 

[1] This complaint concerns the liability of the respondents to pay a death benefit in 

respect of a deceased member in circumstances where the underlying insurance 

policy had been “lapsed” owing to non-payment of contributions. This “lapsing” of 
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the underlying policy is informed by the second respondent’s practice that policies 

with values of less than R250 are “trivial” and thus “not financially viable for the 

company to administer”. It is a general practice of many life insurance companies 

administering and underwriting retirement annuity funds and one which, in my 

respectful view, needs to be brought to a halt in the retirement industry as a wholely 

undesirable business practice. One wonders how many billions of Rands bulge the 

pockets of life companies’ shareholders after similarly “trivial” fund values have 

been “lapsed”. Moreover, members of these retirement annuity funds are – as in 

this case – never informed of this practice. 

 

[2] It is also a disturbing feature of this practice that it is a self-fulfilling prophesy in that 

the value of the policy in issue ends up being less than the predetermined amount 

of R250 by reason of “expenses” not provided for in the rules and policy documents 

being imposed upon cessation of contributions while total contributions far exceed 

the amount. 

 

 

Factual Background 

  

[3] The complainant (43 years old) is the elder sister of Sarah Radebe (“the deceased 

member”), a former member of the first respondent (“the fund”) who died of natural 

causes at a young age of 35. She complains in her capacity as potential beneficiary 

of a death benefit payable by the fund as a result of the death of the deceased 
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member, as well as in her capacity as legal guardian of Thulani Abram Radebe (24 

years old) and Siyabonga Gift Radebe (12 years old), the children of the deceased. 

The respondents do not dispute that the complainant is legal guardian of the 

deceased member’s two children. Nevertheless, guardianship over a 24 year old 

would require investigation by the fund in my view.  

 

[4] The deceased member joined the fund on 1 February 1999 when her employer 

applied for membership of its employees, and commenced monthly deductions 

from their salaries in order to make contributions to the fund on their behalf. 

According to the complainant, the deceased member worked for Suburban 

Services (“the employer”) from 1 January 1999 until 31 March 2003 when she 

passed away. (This is not quite correct because the death certificate annexed to 

the complaint indicates the date of death as being 17 June 2002.) 

 

[5] According to Metropolitan Odyssey, the underwriter and administrator of the fund, 

contributions commenced in February 1999 and ceased after 1 December 2000 

following a disagreement between the trade union (Job Secure Trade Union) and 

the employer. As a result of non-payment of contributions the underlying policy was 

“lapsed” after it was determined to have a value of less than R250. The total 

contributions received from the deceased member amounted to R2 016,00. When 

the underlying policy was “lapsed” Metropolitan Odyssey debited expenses of some 

R1 786,57 from the credit balance, leaving an amount of R229,43 invested together 

with growth of R8,92. In the result, the value of the underlying policy as at 1 
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February 2001 (when it was “cancelled”) was R238,35. In view of what Metropolitan 

Odyssey terms a “trivial” amount, the policy was “lapsed”.  

 

 

The complaint 

 

[6] The complainant queries how the monies regularly deducted from the deceased 

member’s salary over a period of nearly two years could have disappeared so that 

there was no value to her fund credit. The relief sought (as I understand it) is 

payment of benefits to the dependants of the deceased.  

 

 

The Response 

 

[7] A response to the complaint has been submitted by a Metropolitan Odyssey’s 

Retail Customer Care official. He relies on rule A2.10.2 for the submission that 

Metropolitan Odyssey is entitled to make the underlying policy “paid-up” in the 

event of non-payment of contributions (referred to in the response as “premiums”). 

He says further that Metropolitan Odyssey took a policy decision that it is not 

financially viable to administer paid up policies with values of less than R250.  

 

[8] The following breakdown of psonstherefore alleged that no death benefit is payale 

on this policy.on-payment of the contributithe contributions and debits was supplied: 
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Premiums paid:           R2 016,00 

Less expenses recovered: 

- Commission + VAT    R922,07 

- Initial charge       754,50 

- Monthly policy fee       110,00 

Net invested        229,43 

Growth            8,92 

Policy value 1.2.2001      238,35 

         8,922294,507 

gainst it was supplied: 

 both respondents, and did supply a copy of the rules of the fund, which w 

[9] Since the value of the underlying policy was, according to Metropolitan Odyssey’s 

above calculations, less than R250, it was “lapsed” on 1 February 2001. The fund 

therefore contends that no death benefit is payable. 

 

 

Determination and reasons therefor 

 

[10] The fund is registered in terms of the Act as a pension fund organisation (rule 

B1.1), and is underwritten and administered by Metropolitan Odyssey. Disputes 

relating to the fund are subject to adjudication by this tribunal (rule B.1.10) as are 

all disputes involving pension fund organisations, provided they meet the definition 
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of “complaint” (see definition of “complaint” in section 1 of the Act). The 

respondents have not taken the view that this is not so and, with respect, rightly so. 

  

[11] In order to establish the respondents’ liability to pay a death benefit in the 

circumstances of this case, it is necessary to examine both the rules and the 

provisions of the underlying insurance policy to which death benefits for which the 

fund provides are subject, since the terms of the underlying policy are incorporated 

by reference. In this regard Rule A3.1 states 

 

“The payment of any BENEFITS hereunder shall be subject to the terms and 

conditions of the INSURANCE on the MEMBER’S life.” 

 

[12] It is also necessary to determine the value of the “paid-up” benefit, since the death 

benefit is calculated with reference to that amount.  

 

 

The paid-up benefit 

 

[13] Rule A2.10.2 provides as follows: 

 

“In the event of the MEMBER prematurely discontinuing CONTRIBUTIONS to the 

FUND and not less than one full year’s CONTRIBUTIONS have been paid, paid-up 

benefits will be granted automatically for an amount determined by the 

UNDERWRITER in relation to the actual CONTRIBUTIONS paid by the MEMBER. 
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If the MEMBER resumes payment of CONTRIBUTIONS, the BENEFITS will be 

reinstated on such terms as the UNDERWRITER may agree.” 

 

“UNDERWRITER” is described in the definitions section of the rules as 

“Metropolitan Odyssey Limited”. The term “paid-up benefits” is, however, nowhere 

defined. The policy documents are also silent on how “paid-up benefits” are 

calculated. In the result, it is impossible to determine even vaguely what “paid-up 

benefits” are. 

 

[14] There is no dispute that the deceased member contributed to the fund for more 

than a year, and was therefore entitled to “paid-up benefits”. There is no provision 

in the rule for the lapsing of the underlying policy when the member prematurely 

discontinues contributions. Metropolitan Odyssey’s business practice of “lapsing” 

retirement investments, without prior notice of such practice to members, after 

depleting those investments by “expenses” not provided for anywhere in the rules 

of the fund or policy documents is in my respectful view wholely undesirable. In this 

regard, Metropolitan Odyssey’s Retail Customer Care official was requested by this 

tribunal to indicate whether the deceased member had been “made aware of these 

deductions before/after the policy became operational” and, if so, to furnish “any 

documentation” that the deceased member would have signed indicating that she 

“understood the deductions”. No response ever came. The document titled 

“METROPOLITAN ODYSSEY – SCHEDULE” does not disclose any fees 

chargeable either. In the circumstances, the only reasonable conclusion to which 
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this tribunal can come is that none of these “expenses” were communicated to the 

deceased member. They have certainly not been disclosed in any of the policy 

documents furnished by Metropolitan Odyssey to this tribunal. They are also 

nowhere disclosed in the rules of the fund with which this tribunal has been 

furnished. In the result, they cannot lawfully be deducted from the value of the 

benefit (see Tek Corporation Provident Fund and Others v Lorentz [2000] 3 BPLR 

227 (SCA) at paragraph [28]).  

 

[15] That, however, is not to say life companies administering retirement annuity funds 

may not charge for that service. All that is required is that these charges must be 

provided for in the rules of the fund or in the policy documents governing the 

underlying policy to which payment of death benefits under the rules are subject. 

 

 

Membership 

 

[16] Rule A1.5 governs the cessation of membership and reads as follows: 

 

“A MEMBER’S membership ceases only when the MEMBER is no longer entitled to 

BENEFITS from the FUND or on dissolution of the FUND, whichever occurs first.” 
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[17] Metropolitan Odyssey’s response indicates that the “paid-up benefit” still had a 

value as at 1 February 2001, but was “lapsed” because the value was “trivial”. The 

following is said in this regard: 

 

“The policy value at the time it lapsed was R238.35. The policy was lapsed in terms 

of a decision that policies with a paid-up value of less than R250 are lapsed rather 

than made paid-up because it is not financially viable for the company to administer 

policies with trivial paid-up values.” 

 

[18] I have examined both the rules and the policy documents with which I have been 

furnished. Nowhere is there provision for a policy or benefit to be “lapsed” other 

than in terms of the forfeiture rule (rule A2.10.1). The decision to “lapse” the benefit 

was therefore ultra vires the rules of the fund. The deceased was thus still entitled 

to benefits from the fund, and was therefore still a member of the fund at the time of 

her death. 

 

 

Death benefit 

 

[19] Rule A.3.6.2 governs the payment of death benefits prior to retirement and reads 

as follows: 

 

“In the event of the MEMBER dying before RETIREMENT, the BENEFIT shall not 

exceed a refund to the MEMBER’S DEPENDANT and/or NOMINEE or the 
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MEMBER’S estate of the sum of the amounts, with COMPOUND INTEREST at a 

rate set by the UNDERWRITER from time to time, contributed by the MEMBER and 

an annuity or annuities to the DEPENDANT and/or NOMINEE. Up to one-third of 

the amount available to purchase such an annuity (i.e. after the refund of 

contributions plus interest) may be commuted for a cash lump sum, provided that 

the commutation takes place within six months of the death of the MEMBER. 

Where the annual amount of such an annuity does not exceed R1 800, or such 

other amount as the Minister of Finance may fix from time to time, such an annuity 

may be commuted in full.” 

 

 

[20] The rule therefore sets a maximum benefit and describes various methods of 

payment, but does not define the amount payable. One therefore turns to the policy 

document in the hope of greater clarity. Clause 3 of the policy document governs 

the determination of death and disability benefits. It reads as follows: 

 

“On proof of the death or disablement of the Member before the Normal Pension 

Date, the amount payable, before deduction of tax, if any, will be the greater of : 

(a)  The published value on the date of death or disablement of the units purchased 

in terms of this Plan, and  

(b)  The then current sum insured guaranteed under the Plan. 

Where the sum insured is, and always has been zero, the above amount will be 

subject to a minimum of the sum of the contributions paid to the date of death or 

disablement less the difference, if positive, between the amounts applied to the 

purchase of units in terms of paragraph 1 above, (such amounts accumulated at 
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15% per annum compound interest to the date of death or disablement) and the 

amount as determined in sub-paragraph (a) above.” 

 

[21] I must admit to enormous difficulty in discerning the meaning of this last provision 

which, in its vague and imprecise formulation, bears the hallmarks of actuarial 

draftsmanship. In this regard the board of the fund would do well to consider 

reformulating the rule or the underlying definition in the policy for purposes of 

clarity. I shall not even attempt to decipher the meaning of all this since the order 

that I shall make must in any event be consonant with the rules. If there is any 

dispute as regards interpretation and application of the rule (which is not the case 

here) then that will constitute a separate complaint for determination on its own 

merits. What is clear (from rule A3.6.2) is that the death benefit cannot be less than 

the total contributions together with compound interest as determined by the fund’s 

actuary from time to time during the period of the deceased member’s membership 

of the fund (that is, 1 February 1999 until date of death on 17 June 2002). 

Additional annuities (presumably determined by the fund actuary) to go along with 

this minimum payment would then constitute the maximum benefit in terms of rule 

A3.6.2.  

  

  

Undesirable Business Practice 

 

[22] I have already alluded to the undesirable business practice (in my view) of “lapsing” 

underlying policies in a retirement fund scenario by reason of the value of such 
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policies being considered “trivial” as determined by the life company administering 

and underwriting the retirement annuity fund in circumstances where the “trivial” 

value of the policy was brought about by the very life company imposing 

“expenses” not disclosed to members of the fund in the rules or policy documents 

and not provided for in those rules and policy documents. It is not the first time that 

this tribunal has come across this practice and it would seem to be standard among 

life companies administering and underwriting retirement annuity funds. 

 

[23] Section 32A of the Act provides some protection for consumers in instances like 

these. The section reads: 

 

“Certain practices or methods of conducting business prohibited. – (1) With the 

consent of the Minister the registrar may by notice in the Gazette declare a specific 

practice or method of conducting business to be an irregular or undesirable practice or 

an undesirable method of conducting business for any specified category of pension 

fund or for all pension funds: Provided that the Minister shall not consent to such 

declaration unless the registrar has given at least 30 days notice in the Gazette of his 

intention to make such declaration and has invited in the notice all interested persons to 

make written representations to him regarding the intended declaration, within 21 days 

of such notice.  

 

(2) Any pension fund in question shall not, after the expiry of 21 days from the date of 

the said notice in the Gazette, employ any practice or method of conducting business 

which by virtue of such notice has been declared to be irregular or undesirable.  
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(3) The registrar may in writing direct any fund which, before or after the date of such 

notice, employed any practice or method of conducting business which by virtue of the 

said notice is irregular or undesirable, to rectify as required by the registrar, anything 

specified by the registrar which in the opinion of the registrar was caused by or arose 

out of such employment.  

 

(4) Any pension fund which has been so directed to rectify anything, shall do so within 

60 days after being so directed or within such longer period as the registrar may 

approve.” 

 

[24] One reading of the section is that, while it appears in sub-section (1) to be directed 

at any undesirable method of conducting business for any specified category of 

pension fund or for all pension funds, the rest of the sub-sections appear to target 

undesirable business practices by pension funds themselves, so that any such 

practice by a life company administering the business of the pension fund in 

question is not subject to these provisions. That construction could not in my view 

have been the legislature’s intention because pension funds (including – or, more 

accurately, especially retirement annuity funds) tend to appoint service providers to 

perform administrative functions on their behalf. Invariably, the relationship between 

the fund, on the one hand, and the administering life company, on the other, tends 

to be so blurred that one cannot tell the difference between the two entities. In 

these circumstances, the section would be ineffective if it were to exclude from its 

compass companies administering the business of pension funds at the behest of 
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fund trustees who (as they are enjoined by section 7D(e) of the Act) engage the 

expert services of those companies where they themselves lack the expertise. It is 

thus my view that the section applies to those companies that administer the 

business of pension fund organisations as defined in the Act (and that includes 

retirement annuity funds such the fund here in issue). 

 

[25] I shall thus be forwarding a copy of this determination to the Registrar of Pension 

Funds and the Minister of Finance with the recommendation that they consider 

exercising their powers in terms of section 32A. I would strongly urge that this 

matter receive priority attention, as members in the position of the complainant will 

continue to be disadvantaged until the practice is properly regulated or, more 

appropriately, totally extirpated. 

 

[26] Metropolitan Odyssey has offered to settle the matter on the basis of a R250 

payment to the complainant “in full and final settlement of the claim”. There is no 

indication that this has been communicated to the complainant and it is not for this 

tribunal to decide for the complainant whether this is a fair settlement or not. The 

view I take is that there is no provision in the rules or policy documents for the 

deduction of the “expenses” referred to in paragraph [8] above. But for those 

deductions, the value of the underlying policy in this case would not have been 

“lapsed”. In the result, a death benefit calculated in terms of the rules is payable. 

 

[27] The order of this tribunal is this: 
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[27.1] Metropolitan Odyssey Limited is ordered forthwith to credit the 

deceased member’s account in the Prosure Retirement Annuity Fund 

with the amount representing all expenses deducted by it from the 

value of the underlying policy and not provided for in the rules and 

policy documents filed with this tribunal. 

  

[27.2] Metropolitan Odyssey Limited and the Prosure Retirement Annuity 

Fund are ordered to calculate the value of the death benefit in 

respect of the deceased member had the underlying policy not been 

“lapsed” and pay (jointly and severally) such benefit to the 

complainant (or such other dependants and/or nominees as the 

trustees may, in their sole discretion, determine) by no later than 

Friday 2 September 2005, such benefit to include fund growth from 

date of lapsing of the underlying policy to date of final payment. 

 

DATED at JOHANNESBURG on this           day of AUGUST 2005 

 

 

_________________________________ 

Vuyani Ngalwana 

Pension Funds Adjudicator 
 

Registered address of the fund 
Parc du Cap 7 
Mispel Road 
Bellville 
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7530 
 
Section 30M filing: Magistrate’s Court 

Complainants unrepresented 

Respondents unrepresented 
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