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Please quote our ref: PFA/WE/3807/05/CN 
 
 
       BY REGISTERED MAIL 
 
 
Dear Sir,  
 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT 24, 1956:  DR JC COLLEN v PROFESSIONAL PROVIDENT 
SOCIETY RETIREMENT ANUITY FUND & SANLAM LIFE INSURANCE 
LIMITED 
 
Introduction 
 

1. After considering the complaint that was received by this office on 8 June 
2005, I consider it unnecessary to hold a hearing in this matter. My 
determination and reasons therefor appear below.   

 
2. As the background facts are well known to all parties, I shall only repeat 

those facts that are pertinent to the issues raised herein.  
 
The facts 
 

3. You became a member of the Professional Provident Society Retirement 
Annuity Fund (“the fund”) which is administered by Sanlam Life Insurance 
Limited (“the insurer”) on 1 July 2003.  Your initial monthly contribution to 
the fund was R1 500.00 which was to increase by 15% on 1 July of each 
succeeding year. Your assets in the fund were invested in Sanlam Life’s 
Offshore Balanced Fund, Guaranteed Capital Fund and Multi-Manager 
Balanced Fund. Having realized that you needed to move towards 
medium term investments, that the costing structure of your investment in 
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the fund did not offer you the desired premium allocation, and that the tax 
shelter provided to members of retirement annuity funds would not be 
available to you after you have retired, you decided to cease contributing 
to the fund.   

 
4. You therefore informed the insurer that with effect from 21 December 2004 

you would terminate your contributions to the fund.  According to the fund, 
by that time you had made recurring contributions amounting to R28 
350.00, but according to you the amount is R30 075.00.  Further, 
according to the insurer, the value of your investment as at 7 April 2004 
was R27 365.75.  The insurer levied a “premium termination adjustment” 
fee of R26 114.60, bringing the value of your investment to R1 251.15.   

 
The complaint 
 

5. You are dissatisfied with the charging of the “premium termination 
adjustment” fee, and are of the view that “it is totally unfair that [your] 
contributions are simply lost”.  You have requested this tribunal to assist 
you by having your contributions to the fund refunded to you.   

 
The responses 
 

6. The fund and the insurer have raised two technical points in response to 
the complaint, and have also dealt with the merits.  The first technical point 
is that this is not a “complaint” as defined in the Pension Funds Act as it is 
not “about the execution of duties by the Fund (or administrator)” but is in 
effect “about the execution of duties by the insurer under the policy- 
namely about the internal operation of the policy, notably the operation 
and application of the rules of the policy, which constitute “long-term 
insurance business” as defined in, and regulated under, the Long Term 
Insurance Act.”  

 
7. The second technical point is that because this complaint is “not about 

“maladministration of the Fund” by the Fund (or the administrator), it is not 
a “complaint” as defined in the Pension Funds Act.  

 
8. Regarding the merits of your complaint, it is argued that the fund and the 

administrator have acted in accordance with the rules of the fund, the 
Pension Funds Act and the Income Tax Act, and have fulfilled the fund’s 
duties to you.  Particularly, reliance is placed on a clause of the policy 
document as justification for the charging of a “premium termination fee”.  
The clause, which is contained on page 6 of the document reads:  

 
“Stopping payment of recurring contributions 
 
Can I stop making recurring contributions? 
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Yes.  If the sum to which the value of the policy investment has grown at that stage, 
less a premium termination fee, exceeds the minimum of R575.00, the policy will be 
maintained without further premium payment.  This minimum will increase from time 
to time.  
 
If you stop making recurring contributions before the option date, this premium 
termination fee currently consists of the following: 
 
• R240.00 plus 
• A percentage of the value of the policy investment at the time, plus 
• A percentage of the savings premium at the time. 

  
These percentages depend on the size of the savings premium, the amount of the 
negotiated commission, and when you stop making recurring contributions.  At 
present, if you stop making recurring contributions on or after the option date, no 
premium termination fee will be charged. Sanlam Life may change this from time to 
time.” 

 
9. The insurer seeks to justify the charging of a “premium termination fee” by 

arguing as follows:  
 

“Most of the expenses with respect to policies are incurred at the commencement of 
the policy (“upfront costs”) or when premiums are increased and are recovered by 
means of fees, which are charged over the term of a policy.  When the policy fees are 
calculated, it is assumed that the contractual premium will be paid up to the end of 
the policy term.  Should the premium payments be discontinued (i.e. the policy be 
made paid-up), the insurer will no longer be able to recover these costs from the 
future charges as these will now stop. 
 
Sanlam Life reduces the benefits by charging a premium termination adjustment. 
Consequently part of the premium termination adjustment recovers the expenses 
already incurred on the policy that will now not be recovered anymore, as future 
charges will be stopped.  
 
When the member requested that the monthly premiums be terminated, only 18 
months after the commencement of the policy, a large portion of the upfront 
expenses mentioned above had not yet been recouped. If the policy were to be 
continued until the contracted date, then the upfront expenses would have been 
recovered by the charges.” 

 
Determination and reasons therefor 
Technical points 
 
10.  The first technical point cannot be upheld for the reason that this 

complaint is not about an insurance policy, but rather relates to a 
retirement annuity fund, which is a pension fund organization as defined.  
For the reasons more fully set out in Schwartz v Central Retirement 
Annuity Fund & Another [2005] 5 BPLR 435 (PFA), at paragraphs [12] to 
[28] and the authorities referred to therein, it is therefore dismissed.  

 
11. This complaint is in fact a “complaint” as defined, in that it relates to the 

administration of the fund by the administrator and essentially alleges an 
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act of maladministration of the fund, in the first instance through the 
administrator’s failure to furnish information to a member relating to his 
rights and benefits in terms of the rules, and in the second instance 
through its levying of a charge the levying of which is not provided for in 
the rules.  The decision in Armaments Development and Production 
Corporation of SA Ltd v Murphy NO & Others [1999] 11 BPLR 227 (C) at 
231C puts it beyond doubt that a complaint concerning the 
maladministration of the fund by the person administering it or performing 
any of the functions prescribed in the Act or rules for such person, is a 
complaint as envisaged in the Act.    

 
12. The second technical point can thus not succeed.  

 
The merits 
 

13. At the heart of this complaint is the question whether the rules of the fund 
authorize the levying by the insurer of a premium termination fee.  
Nowhere in the rules is there mention of such a fee or of any other fee 
when contributions are terminated prematurely.  Although rule 16.3 and 
16.4 refer to the effect of premature cessation of premiums on 
membership, they do not refer to the charging of any fee in the event of 
such termination of contributions.  The relevant rules are to the following 
effect:  

 
“16.1…. 
16.2….. 
16.3. A MEMBER’S participation in the FUND shall terminate: 
-… 
-… 
-… 
-in the instance where the MEMBER’S benefits are secured by an insurance policy 
and the MEMBER ceases to make further contributions before the policy has 
acquired a paid-up value; or 
-…. 
-…. 
16.4. A MEMBER who has discontinued his contributions prematurely may, on 
payment of his current contributions to the FUND and on fulfilling such conditions as 
may be determined by the BOARD, be reinstated as a MEMBER, provided that he is 
also a MEMBER of PPS LTD, or a current employee of PPS INS. CO”. 

 
14.  The fund, being a registered pension fund organization, is bound by its 

rules, and can thus only do what its rules authorize it to.  There being no 
reference in the rules to the charging of any fee upon the premature 
termination of contributions, neither the fund nor the insurer may charge it.  

 
15. The clause in the policy document on which the insurer purports to rely 

provides that the premium termination fee consists of a sum of R240.00, 
plus an unspecified percentage of the value of the policy investment at the 
time, plus an unspecified percentage of the savings premium at the time.   
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16. This non-disclosure of the applicable percentages (which are vague and 

open-ended) is compounded by the failure on the part of the insurer or the 
fund to give an indication of what the value of the policy investment was as 
at 21 December 2004 when the contributions ceased, and of the amount 
of the savings premium as at that date.  This stands in stark contrast to the 
policy charges that are recovered (namely, marketing and administration 
charges, policy fee, yearly service fee, etc) as those are precisely stated 
on page 4 of the policy document.  

 
17. As the Supreme Court of Appeal held in Tek Corporation Provident Fund 

and others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28], the 
trustees of a fund may do with the fund’s assets only what is set out in the 
rules.   The charging of a premium termination fee which exceeds the 
R240-00 that is stated in the policy document not being provided for in the 
rules nor precisely set out in the policy document, the insurer has no 
authority to charge it.   

 
Relief 
 

18. You have requested me to order the fund to refund your contributions. 
However, I cannot give such relief as the provisions of the Income Tax Act 
and of the rules of the fund do not allow for withdrawal from the fund prior 
to retirement age.   

 
19. The appropriate relief in the circumstances is thus the following:  

 
The PPS Retirement Annuity Fund and Sanlam Life Insurance 
Limited are jointly and severally ordered to, forthwith, credit your 
investment account in the fund with R25 874-60 plus interest 
thereon at the rate of 15.5% per annum, from the date of this 
determination to the date of such crediting.  

 
 

SIGNED IN CAPE TOWN ON THIS  DAY OF  2005 
 
 
Yours faithfully 
 
 
………………………… 
VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 
cc: The Principal Officer 
PPS Retirement Annuity Fund 
6 Anerley Road 
Parktown 
JOHANNESBURG 
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FAX: 011-644 4400 
 
PG Jonker 
Legal Advisor 
Law Service: Sanlam Life 
P.O. Box 1 
SANLAMHOF 
FAX: 021-947 2769 
 
 
SECTION 30M FILING: MAGISTRATES’ COURT 
 
 
 
 
 
 
 
 
 


