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Please quote our ref: PFA/WE/4027/05/CN 
 
 
     BY REGISTERED MAIL 
 
 
Dear Mrs. Blumenthal,  
 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT 24, 1956: BA BLUMENTHAL v FEDSURE RETIREMENT 
ANNUITY FUND & CAPITAL ALLIANCE LIFE LIMITED 
 
Introduction 
 

1. Having considered the complaint that was received by this tribunal on 21 
April 2005 as well as further written submissions, I consider it unnecessary 
to hold a hearing in this matter.  My determination and reasons therefor 
appear below.   

 
2. As the background facts are well known to all parties, I shall not burden 

this ruling by repeating them in great detail here, but will briefly touch on 
those facts that are pertinent to the issues arising herein.  

 
The facts 
 

3. You became a member of the Fedsure Retirement Annuity Fund (“the 
fund”), which is administered by Capital Alliance Life Limited, which took 
over the business of Fedsure Life Assurance Limited (“the insurer”), on 1 
January 2001. In accordance with the rules of the fund, you selected 1 
January 2019 as your retirement date.  Your initial monthly contribution to 
the fund was R377-32, which was to increase at 10% per annum on 1 
January of each succeeding year. During April 2005 you stopped making 
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contributions to the fund, at which point you had already made total 
contributions of R23 173-12.  According to the fund, your fund value at that 
time was R17 039-26, and the amount of R9 156-40 was in respect of 
unrecouped expenses that are deducted on early retirement.  

 
The complaint 

 
4. In your own words, you are “flabbergasted” with the situation, and are of 

the view that “something is definitely wrong” since you “have paid 300% 
more premiums than what [you are getting] out in the end”.  

 
The response 
 

5. In a joint response, the fund and the insurer state that of the R23 173-12 
that you paid in as contributions, R20 436-04 was allocated to your 
investment account.  They further explain that the reason for the fund 
value of R17 039-25 being lower than the amount of contributions paid in 
is the negative performance of your investment portfolio, namely the 
Global Managed Portfolio which is an international portfolio.  According to 
them, the major cause of the negative performance was the volatility of the 
Rand.   

 
6. The fund and the insurer further state that the amount of R9 156-40 that 

was deducted from your fund value was in respect of unrecouped 
expenses, which were amortized over the term of your membership, and 
that would have been fully recovered on the retirement date had you not 
ceased contributions before the selected retirement date.  They seek to 
rely on rules 9.1, 9.2 and 12, as well as the policy document as authority 
for the insurer to deduct the outstanding costs from your fund value.  

 
Determination and reasons therefor 
 

7. Rule 9 deals with the retirement date, and the relevant sub-rules thereof 
provide as follows:  

 
“9.1. On entry to the FUND, and thereafter on each further application, each 
MEMBER shall select a retirement date provided that it shall not be earlier than his 
55th birthday and shall be before his 70th birthday (or as otherwise specified by law).  
 
9.2. A MEMBER may at any time during his membership of the FUND elect in writing 
to change his SELECTED RETIREMENT DATE provided that it shall not be earlier 
than his 55th birthday and shall be before his 70th birthday (or as otherwise specified 
by law), subject to such conditions as FEDSURE LIFE may impose.” 
 

8. Rule 12, in turn, states:  
 

“DISCONTINUANCE OF CONTRIBUTIONS 
If a MEMBER discontinues contributions to the FUND, the MEMBER shall be entitled 
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to reduced paid-up BENEFITS as determined by FEDSURE LIFE provided such 
BENEFITS are available under the POLICY.” 
 

9. Rule 9.2 does not specifically state the nature of the “conditions as 
Fedsure Life may impose”, while Rule 12 does not explicitly set out the 
method that will be applied and the basis on which Fedsure Life will 
determine the “reduced paid-up benefits.”  There is furthermore no 
definition of the phrase “paid-up”.  The phrases are couched in such 
vague, imprecise and general terms that it can justifiably be concluded 
that the parties were not ad idem as regards payment (if any) of an 
amount by reason solely of the “discontinuance” of contributions..  In the 
result, the clauses cannot be legally enforced, in my view. 

 
10. The fund and the insurer further rely on the following clause of the policy 

document:  
 

“CESSATION OF CONTRIBUTIONS 
If contributions cease, membership will lapse and no benefit is payable.  If, however, 
the policy has acquired a value as calculated by Fedlife, the policy will be made paid-
up. 

 
11. Likewise, there is no definition of “paid-up” in this clause, nor is there an 

explanation of what “paid-up” entails.   
 
12. In fact, no matter how liberally one can interpret the relevant provisions of 

the rules and the policy document, the interpretation cannot lend itself to 
authorizing the accelerated recovery of expenses that are meant to be 
recovered over the term of membership when a member discontinues 
contributions.  This is especially so when one considers that the cessation 
of contributions does not lead to cessation of membership of the fund.  
Thus, because the member remains a member of the fund, the fund can 
continue recovering the fees and charges that it is entitled to recover over 
the remaining term of membership.  

 
13. The rules of a registered fund are binding on the fund (including any 

service providers which are engaged by the fund to carry out its duties), 
the members, the shareholders and the officials of the fund (See Section 
13 of the Act).  It is precisely because of the binding nature of the rules 
that the fund may do with its assets only what is authorized by the rules.  If 
whatever the fund seeks to do is not authorized by the rules, it may not do 
it.  Since the accelerated recovery of expenses that should properly be 
recovered over the term of membership is not provided for in the rules, the 
insurer was not entitled to deduct the amount of R9 156-40 from your fund 
value.  

 
Relief 
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14.  The final order of this Tribunal is the following:  
 

The Fedsure Retirement Annuity Fund and Capital Alliance Life Limited 
are jointly and severally ordered to forthwith credit the complainant’s 
account(s) in the fund with the amount of R9 156-40, together with interest 
thereon at the rate of 15.5% per annum, calculated from the date of this 
ruling to the date of such crediting.   

 
 
SIGNED IN CAPE TOWN ON THIS  DAY OF  2005 
 
 
Yours faithfully 
 
 
………………………… 
VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 
 
 
cc: The Principal Officer 
Fedsure Retirement Annuity Fund 
c/o Mrs. Vanessa Powardi 
Manager: Policy Values 
Capital Alliance Life Limited 
162 Anderson Street 
JOHANNESBURG 
2001 
FAX: 011-220 4300 
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