
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO: PFA/GA/228/02/NJ 

In the complaint between:        

 

M M Ramanyelo Complainant 
 

and  

 

Mine Workers Provident Fund  Respondent 
  
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  

 
 

Introduction 
 

[1] The complaint relates to a payment of a death benefit in terms of section 37C of 

the Act.  The complainant challenges the mode of payment selected by the 

respondent and also claims that she is entitled to a funeral benefit.  

 

[2] No hearing was held. Accordingly, in determining this matter, I have relied 

exclusively on the documentary evidence and written submissions gathered 

during the course of our investigation.  

 

Parties 
 

[3] The complainant is Mamolatelo Majawela Ramanyelo, an adult widow, currently 

residing in Duiwelskloof, Polokwane, Northern Province. The complainant is 

lodging the complaint in her personal capacity as well as in her capacity as 

guardian of her minor child, Tiny Ramanyelo (born on 2 August 1992). In these 
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proceedings, she is represented by Mr T Raolane of Mokgola & Associates (a firm 

of attorneys).  

 

[4] The respondent is Mine Workers Provident Fund, a pension fund falling within the 

definition of pension fund organisation contained in section 1 of the Act (“the 
fund”). The fund is represented by its principal officer, Mr F Mahlangu as well as 

Ms T Phadu of Lekana Employee Benefits Solutions, the administrators of the 

fund. 

 

Factual background 
 
[5] On 1 January 1959 the complainant and Mr Ramanyelo were married in 

accordance with customary rites. In 1981 the late Mr Albert Mohale Ramanyelo 

commenced employment with Duiker Mining Ltd and subsequently became a 

member of the fund. On 14 October 1999 Mr Ramanyelo passed away as a result 

of bone cancer. Upon his death, a lump sum benefit of R26,693.50 became 

available for distribution. The fund conducted an investigation in terms of section 

37C of the Act and awarded 10% (R2,669.32) of the benefit to the complainant in 

her personal capacity and 90% (24,023.83) was awarded to the minor child, Tiny 

Ramanyelo. The board determined that the benefit awarded to the minor child 

should not be paid to the complainant in her capacity as guardian of the minor 

child. Instead, the benefit was placed in a trust arrangement with the Mercantile 

Trust company, in terms of which, a monthly income of R200.00 is paid to the 

guardian. 

 

Complainant’s case 
 
[6] The complainant is dissatisfied with the decision of the board in placing her minor 

child’s benefit in a trust arrangement. It is argued on her behalf that by virtue of 

the benefit being placed in a trust arrangement, which does not generate sufficient 
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monthly interest to cover the daily needs of the minor child, it is not financially 

viable to place the benefit in a trust. Furthermore, it is also argued that the 

complainant did not consent to the creation of a trust arrangement. The 

complainant was also unhappy that a funeral benefit of R4,000.00 had not been 

paid to her. Accordingly, she requests an order directing the fund to pay her a 

funeral benefit of R4000.00 and that 50% of the minor child’s benefit placed in a 

trust arrangement be paid in cash together with interest thereon.  

 

Fund’s defences 
 

[7] Mr Mahlangu on behalf of the fund submitted the following reasons as to why the 

benefit was placed in a trust arrangement: 

 
“The basis of paying Mrs Ramanyelo 10% is that the benefit it (sic) very small to put in a 

trust if her request was to be acceded to. Setting up a trust would mean a bigger percentage 

goes to the administration of that trust. 

 

As explained in her complaint the minor child is about ten years and the maintenance of 

such a minor needs a lot of money before the child can reach maturity age and be able to 

look after herself/himself.” 

 

[8] Hereafter, my assistant specifically requested the fund to again fully address the 

reasons as to why the guardian in this instance was deprived of the right to 

administer the monies on behalf of the minor child. Ms Phadu submitted the 

following response: 

 
“Kindly note that the total benefit due for this claim was R26,693.15, of which 10% 

(R2,669.32) was paid to Mrs Ramanyelo and 90% (R24,023.83) was put in the Trust for the 

child since he still a minor (sic).  The deceased’s wife is receiving a monthly income of R200 

for the child, which is deposited into her Standard Bank account. 
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It has been the Trustees’ decision that an Investment Trust should be set up for any benefit 

over R20 000 if there are minor children. Therefore Mrs Ramanyelo’s case cannot be an 

exception. The trustees felt that the previous decision of setting up a Trust for the child 

stands.” 

 

Funeral benefit 
 

I have examined the rules of the fund, wherefrom it is apparent that they do not 

provide for a funeral benefit.  However, after further investigation, it emerged that 

funeral benefits were provided in terms of a separate policy of insurance between 

Momentum, the employer, the fund, and its members.  In terms of section 30D, 

my main object is to dispose of complaints lodged by members against their 

pension funds and employers who participate in the funds.  Since the funeral 

benefit is not payable in terms of the rules of the fund, I lack jurisdiction to 

determine this issue. 

 

Mode of payment 
 
[9] Section 37C of the Act imposes three important duties on the board of 

management of any pension fund organisation. Firstly, it needs to identify the 

nominees and dependants (with reference to section 1 of the Act) of the deceased 

member. Hereafter, it needs to effect a distribution of the benefit amongst the 

beneficiaries with reference to the four subsections outlined in section 37C(1). 

The final task of the board is to determine an appropriate mode of payment.  

 

[10] Subsections 37C(2), (3) and (4) regulate the different modes of payment and 

reads: 

 
“(2)  For the purpose of this section, a payment by a registered fund to a trustee 

contemplated in the Trust Property Control Act, 1988 (Act No. 57 of 1988), for the benefit 
of a dependant or nominee contemplated in this section shall be deemed to be a 
payment to such dependant or nominee. 
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(3) Any benefit dealt with in terms of this section, payable to a minor dependant or minor 

nominee, may be paid in more than one payment in such amounts as the board may from 
time to time consider appropriate and in the best interests of such dependant or nominee: 
Provided that interest at a reasonable rate, having regard to the investment return earned 
by the fund, shall be added to the outstanding balance at such times as the board may 
determine: Provided further that any balance owing to such a dependant or nominee at 
the date on which he or she attains majority or dies, whichever occurs first, shall be paid 
in full. 

 
(4)(a) Any benefit dealt with in terms of this section, payable to a major dependant or major 

nominee, may be paid in more than one payment if the dependant or nominee has 
consented thereto in writing: Provided that— 
(i) the amount of the payments, intervals of payment, interest to be added and other 

terms and conditions are disclosed in a written agreement; and 
(ii) the agreement may be cancelled by either party on written notice not exceeding 

90 days. 
 

(b)  If the agreement contemplated in paragraph (a) is cancelled the balance of the 
benefit shall be paid to the dependant or nominee in full.” 

 
 

[11] Section 37C essentially provides four methods of payment. The first, direct 

payment to the beneficiary is governed by section 37C(1) and the four scenarios 

contained therein. Sections 37C(2) or (3) or (4), in turn provide an alternative to 

direct payment to a beneficiary. 

 

[12] When paying a benefit to a minor, the benefit is normally paid to the guardian of 

the minor. However, section 37C(2) provides that such a benefit may be paid to a 

trustee contemplated in the Trust Property Control Act of 1988 and payment to 

such a trust arrangement shall constitute payment to a dependant or nominee. 

Section 37C(3) provides a further alternative to the board, in terms of which a 

benefit payable to a minor dependant or a minor nominee may be paid on an 

instalment basis by the fund together with interest thereon at a rate determined by 

the board from time to time. Such an instalment payment is further subject to the 

condition that upon the death of the dependant or nominee, or when the said 

beneficiary attains the age of majority, the remaining balance shall be paid in full. 

Section 37C(4) permits an instalment payment in respect of major dependants or  
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major nominees. It is unnecessary to fully examine this provision as it is not 

material to the present dispute.  

 

[13] In summary, when paying a benefit to a minor child, the board essentially has 

three options. That is, it may effect payment to the guardian of the minor or it may 

establish a trust, wherefrom a monthly income is paid to the guardian (section 

37C(2)) or it may hold the monies in the fund’s portfolios and effect an instalment 

payment to the guardian (section 37C(3)).  On a plain reading of the relevant sub-

sections, it is apparent that before the board considers an alternative mode of 

payment, there must be good reason in law and fact as to why the option of direct 

payment should not be followed. 

 

[14] There have been very few reported cases dealing with the circumstances under 

which a guardian should be deprived of the right to administer monies on behalf of 

his/her minor child. However, in van Rij NO v Employers’ Liability Assurance 

Corporation Ltd 1964 (4) SA 737 (W), the mother of a minor child had been 

appointed as his curator-ad-litem as the whereabouts of the father were unknown. 

The then Supreme Court made a damages award in favour of the minor child but 

the Court was not satisfied that the guardian was competent to handle to monies 

on behalf of the minor. Accordingly, it appointed a trust company to handle the 

proceeds on behalf of the minor child, until he attained the age of 21 years. Trollip 

J on behalf of the court made the following remarks (at p738):  

 
“As Clark is still a minor the proceeds of the award presumably would ordinarily be paid to 

his guardian for administration on his behalf, but the whereabouts of his father are 

unknown, and apparently his mother, who was appointed and acted as his curator-ad-

litem in these proceedings, has not been appointed his guardian. In any event, it is quite 

clear that for various reasons neither she nor Clark is qualified or competent to administer 

the proceeds of this litigation, and that if legally possible the Court should make some 

other order for the proper care and administration thereof, at least during his minority.” 
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• 

• 

• 

• 

[15] Hence, it appears as if the approach of the Court was that since the guardian was 

not competent or qualified to administer the proceeds of the award, the interests 

of justice are best served by the benefit being placed with a trust company. This 

approach of determining when to deprive a guardian of the right to administer 

monies on behalf of a young child was approved by the then Appellate Division in 

Woji v Santam Insurance Co Ltd 1981 (1) SA 1020 (A), where Diemont JA on 

behalf of the full bench commented as follows (at p1031):  

 
“It is probable that the mother [guardian] is neither competent nor qualified to administer 

the proceeds of this litigation and, as the sum awarded is considerable, it is desirable that 

an order be made for the proper care and administration of this money, at least during the 

minority of the child (see Van Rij NO v Employers’ Liability Assurance Corporation Ltd 

1964 (4) SA 737 (W).” 

 

See also Southern Insurance Association Ltd v Bailey NO 1984 (1) SA 98 (A) at 

p120. 

 

[16] From the above cases it appears as if the factors to be considered by the board in 

determining whether a guardian should administer monies on behalf of his/her 

minor child may be summarised as follows: 

 

the amount of the benefit; 

the ability of the guardian to administer the monies; 

the qualifications (or lack thereof) of the guardian to administer the monies; 

and 

the benefit should be utlised in such a manner that it can provide for the 

minor until he/she attains the age of majority. 

 

(See also Rule 57 of the Uniform Rules of Court (High Court), which regulates the 

appointment of a curator bonis on the grounds of the patient/person suffering from 
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a physical or mental disability which prevents him/her from managing his/her own 

affairs.) 

 

[17] It is needless to state that there is a very onerous duty on the board to carefully 

consider the facts of each case before depriving the guardian of the right to 

administer the monies on behalf of his/her minor child. The approach of the board 

in this matter leaves much to be desired. The board has fettered its discretion by 

adopting a rigid policy, whereby whenever there is a death benefit of R20,000 or 

more payable to a minor child, it is placed in a trust arrangement regardless of the 

abilities of the guardian to handle such monies. Thus, in light of the board fettering 

its discretion by failing to consider the above relevant factors, I should set aside 

the decision of the board. In this matter, the interests of justice are best served by 

remitting the matter to the board of management for a fresh exercise of its 

discretion in respect of an appropriate mode of payment having regard to the 

factors mentioned in this determination. 

 

[18] Accordingly, my final order is as follows: 

 

[18.1] The complaint in respect of the funeral benefit is dismissed. 

 

[18.2] The decision of the respondent to place 90% (R24,023.83) of the death 

benefit in trust arrangement is hereby set aside. 

 

[18.3] The board of the respondent is directed to re-exercise its discretion and 

determine (with due regard to the factors referred to in this determination) 

whether the complainant should be deprived of the right to administer the 

monies on behalf of the minor child, within 6 weeks of the date of this 

determination. 
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 DATED at Cape Town this 11th day of October 2004. 

 

 

 

 

_________________________________ 

Vuyani Ngalwana 
Pension Funds Adjudicator 
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