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Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24 of 1956 (�the Act�): W A S Engelbrecht v Central 
Retirement Annuity Fund (�the fund�) and Sanlam Life Insurance 
Limited 

 
[1] Having considered the complaint received by this office on 12 April 2005 

and further written submissions, I consider it unnecessary to hold a 
hearing in this matter. My determination and reasons therefor appear 
below. I shall set out the facts as far as essential for understanding this 
determination.  

 
Factual Background 
 
[2] You  commenced  to  contribute to  the fund on  1 July 1989  at  the rate of  

R 100 per month, with an annual increase linked to inflation. You elected 
the retirement date of 1 July 2009. 

 
[3] At the commencement of the policy, the projected minimum fund value as 

at 1 July 2009, was given in the policy document as either R35 164 or the 
balance in the investment account, whichever is the greater.  

 
[4] When you retired early with effect from  1 July 2004 at the age of 60 years, 

the fund value  was R36 301.65, which was payable as follows: 
  Lump sum:  R12 100.55  (a third of the retirement benefit) 
 Monthly pension:     R219.41 (purchased with R24 201.10, the 

balance of the fund value, which was two-thirds of the retirement 
benefit) 

Complaint 
 
[5] Your complaint is that the fund value of R35 164, given to you in the policy 

document in 1989, remained the same when you retired in 2004, 
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regardless of the annual inflationary premium adjustments. You want to 
know if the amount of R24 201.10 held by the fund in order to pay you the 
monthly  pension, could  be paid to you in cash as the monthly  pension  of  

           R219.41 is �belaglik�. 
 

Response by Sanlam in its capacity as the fund administrator 
 
[6] The administrator has raised technical points in response to the complaint, 

and has also dealt with the merits.  The technical point is that you have not 
submitted a �complaint� as defined in the Pension Funds Act as it is not 
�about the execution of duties by the Fund (or administrator)� but is in 
effect �about the execution of duties by the insurer under the policy� 
(namely the internal operation of the policy, notably the operation and 
application of the rules of the policy) which constitutes �long-term 
insurance business� as defined in, and regulated under, the Long-Term 
Insurance Act.  

 
[7] As you stopped paying contributions to the fund (in 2004) prior to the 

contractual date of retirement (2009), the administrator says the maturity 
of the underlying policy was advanced and a surrender value had to be 
calculated.  

 
[8] Bonus rates, which influence the calculation of the benefit, were lower 

than that expected over the period of the policy, it says. 
 
[9] Sanlam, as the insurer of this benefit, has confirmed that the surrender 

value was calculated correctly, according to the actuarial rules in terms of 
the Long-Term Insurance Act, 1998. 

 
Response by the fund 
 
[10] The fund also raises the technical points, noted in paragraph [6] as 

regards my jurisdiction. 
 
[11] On the merits, the fund says that expenses are incurred over the period of 

the underlying policy, mostly at the commencement of that policy. When 
the policy was terminated prematurely by reason of your stopping 
contributions, Sanlam was unable to recover the charges from the 
contributions  and  consequently  it  charged  a  �policy termination fee�  of  
R8 065.01 when the policy was terminated five years prior to its maturity 
date.  

 
[12] Further, it says the advancement of the maturity date has the effect of the 

fund receiving fewer contributions than expected. 
 
[13] It says the bonus rate is linked to inflation; as inflation rises, so does this 
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rate and the converse is also true. Investment returns are low when 
inflation is low. Due to changing financial conditions, the bonus rate 
fluctuated and this impacted on the illustrative values given to you in 1989, 
which were based on illustrative rates of 12% and 15%.  Furthermore, the 
illustrative values do not offer any guarantees. 

 
Determination and reasons therefor 
 
Technical points  
 
[14]  There is no merit in the technical point raised by the administrator and the 

fund. The crux of this complaint does not constitute long term insurance 
business, but actually relates to a retirement annuity fund, which is a 
pension fund organization as defined in the Act.  For the reasons more 
fully set out in Schwartz v Central Retirement Annuity Fund and Another 
[2005] 5 BPLR 435 (PFA) at paragraphs [12] to [28] and authorities 
referred to therein, I cannot uphold the contention that this matter 
constitutes �long term insurance business� over which I have no 
jurisdiction.   

 
[15] The fact that I have jurisdiction in respect of complaints submitted by 

members of retirement annuity funds was confirmed by the High Court, 
when Davis J, in whose judgment Le Grange AJ concurred, stated, in 
Central Retirement Annuity Fund v Adjudicator of Pension Fund and 
Others (as yet unreported) (�the de Beer judgment�) at page 9: 

 
�The basis of the complaint was that applicant [Central Retirement Annuity Fund] 
as the holder of the policy on the life of a member, was neither obliged nor 
entitled simply to allow Sanlam Life [the insurer] to charge whatever costs and 
charges it chose to levy and to accept whatever investment bonuses that it chose 
to declare from time to time without first satisfying itself through its own 
management committee of the reasonableness or adequacy thereof.   

 
The Rules of the Fund set out its essential purpose as being to provide benefits 
to members upon retirement.  The fact that applicant may be exempt in terms of 
the applicable law from audit cannot exempt it from playing a role in the fulfillment 
of its purpose.  In any event, applicant is a pension fund organization and has 
separate legal personality in terms of s51(a) [sic] of the Act. It cannot simply be 
treated as an illusionary �go between� the members such as second respondent 
and Sanlam Life. It should be accountable to its members and hence be subject 
to the discipline of the Act�s complaint mechanism.� 

 
 [16] This complaint is in fact a �complaint� as defined, in that it relates to the 

administration of the fund by the administrator and essentially alleges an 
act of maladministration in the instance through its levying of a charge the 
levying of which is not provided for in the rules.  The decision in 
Armaments Development and Production Corporation of SA Ltd v Murphy 
NO and Others [1999] 11 BPLR 227 (C) at 231C puts it beyond doubt that 
a complaint concerning the maladministration of the fund by the person 
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administering it or performing any of the functions prescribed in the Act or 
rules for such person, is a complaint as envisaged in the Act.   Therefore 
this technical point cannot succeed.  

 
[17] While you do not allege maladministration by the fund or Sanlam by 

reason of which you suffered prejudice in the precise terms required by 
the Act, I am satisfied this is implicit in your letter of complaint and I shall 
not dismiss your complaint by reason of lack of statutory precision alone. 
To do so would be to read the Act too formalistically in any event. The 
Cape High Court has dealt with this kind of formalism in the de Beer 
judgment when it said:  

 
 �Applicant�s contention regarding [the complainant�s] letter is based upon  

a very formalistic reading of the complaints procedure as provided for in 
the Act. On this reading, the letter generated by [the complainant] would 
not constitute a proper complaint as defined. But this submission ignores 
the purpose of the Act. The structure of chapter VA of the Act is aimed at 
ensuring an effective, inexpensive and expeditious resolution of pension 
complaints by members, many of whom may not be able to afford legal 
advice and would therefore be compelled to formulate their complaint 
without any legal assistance or a complete understanding of the 
intricacies of the legal relationship between the respective parties, as in 
the case between Sanlam and applicant.� 

 
The merits 
 
[18] I shall deal with your second point first. The R24201.10 cannot be 

released in a lump sum to you because that would be contrary to the 
legislative constraints of a retirement annuity fund. Thus, this aspect of 
your complaint cannot succeed.  

 
[19] As regards the first point of the value of your investment remaining the 

same despite annual premium adjustments, I must point out that the fund 
is correct in its submission (annexure 2 to the response, which I annex for 
convenience to you) that the amount of R35 164 was, firstly, a projected 
amount and secondly, it depended on your continuing contributions until 
2009. Clearly, since you made five years� less contributions, you cannot 
reasonably expect the same value.  

 
[20] It now remains  for me to deal with the R8 065.01 �policy termination fee�. 
  From the evidence before me, neither the rules of the fund nor the policy 

documents  provide   for   the  levying   of  the  �policy termination fee�   of  
R8 065.01 referred to by the fund.  

 
[21] The fund, being a registered pension fund organization, is bound by its 
 rules, and can thus only do what its rules authorize it to.  There being no 
 reference in the rules to the charging of any fee upon the premature 
 termination of contributions, neither the fund nor the insurer may charge it.  
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[22]  As the Supreme Court of Appeal held in Tek Corporation Provident Fund 
 and  Others  v  Lorentz  [2000] 3 BPLR 227 (SCA)  at paragraph [28],  the  
 trustees of a fund may do with the fund�s assets only what is set out in the 
  rules. This is confirmed in Section 13 of the Act. 
   
Relief 
 
[23] In the result I make the following order: 
 

[23.1] The complaint relating to the cash payment of R24 201.10 is 
dismissed; 

 
  [23.2] The complaint relating to the R35 164 is similarly dismissed; 
 

[23.3] It is declared that the respondents had no right in law to levy 
a �policy termination fee� on your investment account or 
benefit; 

 
[23.4] The fund is ordered forthwith to calculate the amount that 

would have been available for the purchase of a pension, 
had the �policy termination fee� of R8 065.01 not been 
deducted; 

 
[23.5] The fund is directed to implement payment to you of the 

benefit and/or purchase a pension for you (in consultation 
with you) within one week of the calculation in paragraph 
[23.4] above, having regard to any amounts already paid and 
any deductions in terms of section 37A and 37D of the Act; 

 
[23.6] The fund is ordered further to pay interest on the amount 

calculated in paragraph [23.4] above at the mora rate of 
15,5% per annum reckoned from 1 July 2004 to date of 
payment and/or purchase of a pension. 

 
 
 

 
Dated at Cape Town on this the              day of                                    2005. 
 
Yours faithfully 
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Vuyani Ngalwana 
Pension Funds Adjudicator 
 
cc Registered office of the fund: 
      Central Retirement Annuity Fund 
      P.O. Box 1 
      SANLAMHOF 
      7532 
 
FAX: 021- 957 1507 
 
Mr C Bester: Head: Policy Administration and Claims: Fax number: 021 657 1507 
 
Section 30M Filing: Magistrate�s Court  
 
 
 
 
 
 
 
 
 
 
  
 


