
 

IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
            

Case no.:PFA/NW/1670/2003/ZC 
 

 
In the complaint between: 
 
M.G. Mkumbeni & Others                      Complainants
                 
and 

 

Awethu Breweries Pension Fund                                  First Respondent 

Awethu Breweries Ltd t/a Ventersdorp 
(Mega) Milling                            Second Respondent 
 

 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 

ACT 24 OF 1956 
________________________________________________________________ 
 

Introduction 

[1] This complaint relates to the non-payment of the complainants’ withdrawal 

benefits upon the termination of their membership from the fund due to 

their employer not having fulfilled its duties in terms of the rules of the 

fund, in that it failed to pay over the contributions to the fund.  

 
The parties 
 

[2] The complainants are adult males and females and were all employees of 

Awethu Breweries Limited (“the employer”) and because of their 

employment they were members of the fund until the termination of their 

employment on 30 April 2001.  The complainants are represented by Mr 

H.J. Jooste of Hennie Jooste Attorneys in these proceedings. 

 

[3] The first respondent is Awethu Breweries Pension Fund (“the fund”), a 
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pension fund organisation duly registered in terms of the Pension Funds 

Act, 24 of 1956 (“the Act”) having its registered address at 30 Flamink 

Road, Alrode, Alberton, Johannesburg.  The fund was administered by 

Liberty Life Insurance Ltd (“the administrator/Liberty Life”), from 25 March 

2000 until the termination of the complainants’ membership on 30 April 

2001.  Ms J. Gerber of Liberty Life filed a response on its behalf. 

 

[4] The second respondent is Awethu Breweries Limited, a company with 

limited liability, duly registered and incorporated in terms of the company 

laws of the Republic of South Africa.  No response has been filed on its 

behalf. 

 

The facts 
 
[5] As stated, the complainants were employed by the employer until their 

retrenchment on 30 April 2001.  By virtue of their employment they 

became members of the fund. 

 

[6] The complainants became entitled to their withdrawal benefits upon the 

termination of their employment contracts, for operational reasons, in 

terms of the fund rules. 

 

[7] The fund administrator refused to pay the withdrawal benefits because the 

employer’s contributions are in arrears.  Notwithstanding numerous 

requests from the administrator that the employer pay the arrear 

contributions, the company has failed and/or refused to do so.  The 

administrator has also sought permission from the Registrar of Pension 

Funds to put the fund in liquidation.  The Registrar has, however, advised 

that the trustees of the fund must first seek to recover the loss of the 

complainants’ benefit from the employer. 

 

[8] The fund being a non-contributory fund, the employer was liable to 
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contribute 7.5% of each of the employee’s monthly contributions in terms 

of rule 3 of the fund rules, which provides: 

 

  “CONTRIBUTIONS 

   3.1 Member  
   Nil 

  3.2 Employer 
The EMPLOYER shall pay - 

3.2.1 an amount equal to 7.5% of 1/12th of the MEMBER’S SALARY 

3.2.2 administration and other charges levied by FEDSURE LIFE 

3.2.3 the cost of the insurance benefits in terms of the GROUP LIFE 

POLICY.” 

 

The complainants’ case 
 

[10] The complainants contend that they are being prejudiced, because the 

employer has not fulfilled its duties in terms of the rules of the fund, in that 

it failed to pay over the contributions to the fund within the period specified 

in the rules.  As a result they have not been paid their withdrawal benefits. 

 
[11] Upon the termination of their employment, and thus membership from the 

fund, they became entitled to their withdrawal benefits in terms of the 

fund’s rules.  Rule 33 of the fund rules provides as follows: 

 

 “TERMINATION OF SERVICE 

33.1  Should a MEMBER resign from SERVICE or be dismissed, retrenched or made    

redundant prior to NORMAL RETIREMENT DATE, he may elect to – 

  

33.1.1  with the SCHEME’S consent, receive at his date of retirement the paid-

up benefit specified in RULE 6.1 

  

    or 

    

33.1.2 take part or all of the benefit specified in RULE 6.2 as a cash payment 

 

and/or 
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33.1.3 transfer the balance after deducting any amount paid in terms of RULE 

33.1.2, of any benefit specified in RULE 6.3, to another approved 

pension, provident or retirement annuity fund, provided that, if the 

transfer is to a preservation fund, then 

- it must be a provident preservation fund, and 

- the EMPLOYER is already a participating employer in the such fund, 

and 

- no amount was taken in cash, or paid out other than – 

- in terms of Section 37D of the ACT, or 

- Section 7(8) of the Divorce Act, or  

- By way of transfer to a retirement annuity fund 

 

and, if the MEMBER does not elect the benefit set out in Rule 33.1.1 or 33.1.3 

within 2 months of leaving SERVICE, then the full cash benefit specified in RULE 

6.2 will be paid. 

 

33.2 The SCHEME, in agreement with the PRINCIPAL EMPLOYER, may grant a 

MEMBER a greater benefit than provided for in this RULE, up to a maximum of 

the balance, if any, of the MEMBER’S EQUITABLE SHARE.”   

(Emphasis added) 
 

[12] In terms of Rule 6, the members upon termination of service were entitled 

to their equitable share plus their individual account together with growth 

thereon.   

 

[13] Accordingly, they argue, they are entitled to their withdrawal benefits in 

terms of the fund’s rules.    

 

[14] The complainants allege further that they also contributed to the fund, 

which contributions were deducted from their salaries. 

 

The first respondent’s defence  

 

[15] The fund’s administrators contend that it is unable to pay the 

complainants’ benefits until the employer has paid over the unpaid 
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contributions, plus interest.   

 

Determination and reasons therefor 
 

[16] In terms of the fund rules, the employees (including the complainants) 

were not required to contribute (rule 3.1).  However, the employer was 

required to contribute at a rate of 7.5% of the complainants’ respective 

salaries (rule 3.2.1) and it was also liable for administration and other 

costs levied by Fedsure Life (rule 3.2.2) as well as the costs of the insured 

benefits (rule 3.2.3).  It is common cause that the employer failed to make 

the necessary contributions.  Consequently, the fund is holding no cash 

benefits on behalf of the complainants. 

 

[17] Upon the retrenchment of the complainants they became entitled to their 

respective benefits in terms of the retrenchment rule, which provided that 

upon retrenchment each member became entitled to his/her equitable 

share, which essentially comprised contributions plus growth.        

 

[18] The fund cannot be liable to pay the complainants’ withdrawal benefits, if 

the employer is in arrears with its contributions.  The complainants are 

however entitled to recover the loss of their benefits from the employer.  

This issue has been dealt with by the Cape High Court in Orion Money 

Purchase Pension Fund (SA) v Pension Funds Adjudicator and Others 

[2002] 9 BPLR 3830 (C) at 3839F-G, where the employer also failed to 

pay the members’ pension fund contributions on their behalf and as a 

result thereof the members lost their pension benefits.  The Court held in 

that case that the members were entitled to claim the loss of these 

benefits from the employer and ordered the employer to pay the members 

their withdrawal benefits including fund growth and demutualisation 

benefits.  It is evident that where the employer has failed to make the 

necessary contributions, not only are the members entitled to the 

contributions plus interest but also any benefit over and above that, which 
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they would have ordinarily received had the employer not breached its 

duty to contribute timeously.   

 
[19] In my view, given the circumstances of this case and that the employer 

has been given sufficient opportunity to respond to the complaint but has 

not done so, the appropriate order is to order the employer to pay the 

complainants their withdrawal benefits together with fund interest thereon 

that would have been achieved had the monies been invested by the fund.  

In the result, I make the following order: 

 
[19.1] The first respondent is hereby ordered to compute the value of the 

complainants’ withdrawal benefits that they would have been 

entitled to had the employer contributed timeously, within fourteen 

days of this determination, and forward same to this office and to 

the second respondent.  

 

[19.2] The second respondent is ordered to pay the complainants, within 

six weeks of this determination, their withdrawal benefits as 

computed in terms of paragraph [19.1] together with interest 

thereon calculated at 15.5% in terms of the Prescribed Rate of 

Interest Act of 1975 reckoned from 30 April 2001 until date of 

payment.            

 

 

DATED at Johannesburg this the 20th day of January 2005. 

 

 

_____________________________ 
Vuyani Ngalwana 
Pension Funds Adjudicator 
 
    

Complainants – represented by Mr Jooste of Hennie Jooste Attorneys 
First respondent – unrepresented 
Second respondent – no appearance 
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Registered address of the fund 

30 Flamink Road 
Alrode 
Alberton 
1449 
 
Section 30M filing : High Court 


