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IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

       Case No:  PFA/GA/1198/00/LS 

In the complaint between: 

V A Mes                           Complainant 

 

and  

 

Art Medical Equipment Pension Fund (now liquidated)              First  Respondent 

Liberty Life Association of Africa Limited            Second Respondent 

M G Thobois           Third Respondent 

Francis Thobois       Fourth Respondent 

 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT OF1956 

 

 

Introduction 

 

[1] On 29 August 2001, this tribunal handed down a preliminary determination 

on the basis of which a rule nisi was issued calling upon the first and 

second respondents to show cause, if any, why the following final order 

should not be granted: 
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 “15.1. Second Respondent is directed to pay to First Respondent within six weeks of 

the date of this determination: 

 

15.1.1 a lump sum equivalent to three times the fund salary of the deceased as 

defined in the rules of the pension fund; 

 

15.1.2 a further lump sum sufficient to secure a spouse’s pension for the lifetime 

of the Complainant in an annual amount equivalent to 50% of the fund 

salary of the deceased as defined in the rules of the pension fund, and 

backdated to 31st January 1999; 

 

 15.2  The Complainant is declared to be entitled, upon the final winding-up of the 

pension fund, to the full fund credit of the deceased as at the date of his death; 

 

 15.3 The Complainant is declared to be entitled to the lump sum paid to First 

Respondent by Second Respondent in terms of paragraph 15.1.1 above, 

together with an annual spouse’s pension equivalent to 50% of the fund salary as 

defined in the rules of the pension fund, and backdated to 31st January 1999; 

 

 15.4 First Respondent is directed to furnish Messrs M.G.Thobois and Francis Thobois 

with copies of all relevant documentation and correspondence in this matter, 

including the complaint and this preliminary determination. 

 

The facts 

 

[2] The Complainant’s late husband, Peter Mes, was employed by Art 

Medical Equipment (Pty) Ltd (“the employer”) and was a member of the 
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Art Medical Equipment Pension Fund (“the fund”).  The sole trustee of the 

fund was the managing director of the employer, M G Thobois. His son, 

Francis Thobois, was the general manager of the employer. In terms of 

the rules, all benefits under the fund were secured by a policy of 

assurance concluded with the Second Respondent, Liberty Life 

Association of Africa Limited (“Liberty Life”).  The latter was both the 

underwriter and the administrator of the fund. 

 

[3] The late Peter Mes died on 15th December 1998 whereupon a death 

benefit became payable in terms of clause 3 of the schedule in the rules. 

Clause 3 reads: 

 

  “Subject to the provisions of section 5: 

  On the death of a member there shall be payable an amount equal to his share of the 

 fund. In addition, subject to admission of liability by Liberty Life and the provisions of 

 clause 7.19, there shall be payable an amount equal to: 

 

(i) three times the fund salary, plus 

(ii) in the case of a married member, an annual pension payable to the spouse equal to 

50% of the member’s fund salary at the date of death.  The spouse’s pension shall 

commence on the last day of the month following the member’s death and shall be 

payable for the lifetime of the spouse.” 

 

[4] Thus, upon the death of a member, an uninsured death benefit equal to 

the member’s share of the fund is payable. An insured death benefit is 
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also payable in terms of a policy of assurance between the fund and 

Liberty Life, namely, a lump sum amount equal to three times fund salary 

and a spouse’s pension equal to 50% of the member’s fund salary at the 

date of death.  

 

[5] A week after the death of the Complainant’s husband (“the deceased”), 

the Complainant’s son, Christopher Simons, telephoned Liberty Life on 

her behalf to enquire about her claim for death benefits.  He was told that 

due to the holiday season and the resultant absence of staff, the claim 

could not be dealt with nor any information given until January 1999.  

When Mr Simons duly telephoned again in January, he was informed by 

Liberty Life that the policy of assurance was about to lapse as 

contributions had been deducted from members’ salaries by the employer 

but had not been paid over to the fund for a period of six months. 

 

[6] Mr Simons then made an urgent appointment to see Francis Thobois who 

promised to rectify the situation.  Mr Thobois proceeded to issue a 

personal cheque in favour of the employer’s brokers, NMG Consultants 

and Actuaries (Pty) Ltd, in the sum of R 97 728.15 on 16 January 1999.  

This sum apparently represented arrear members’ contributions from June 

1998 to December 1998.  The cheque was, however, dishonoured. 

Consequently, according to Liberty Life, the policy of assurance lapsed 

and Liberty was off risk at the time of the deceased’s death. 
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[7] On 9 February 1999 the employer was provisionally liquidated.  The 

complainant thereafter approached the appointed liquidator of the fund, 

who advised her that she would receive a portion of the deceased’s share 

of the fund, the uninsured portion of the death benefit payable.  The 

employer’s failure to pay arrear contributions timeously meant that the 

policy of assurance had lapsed and none of the insured death benefits 

were therefore payable by Liberty Life.  This formed the basis of the 

complaint.  The complainant demanded payment of all death benefits 

payable in terms of the rules. 

 

[8] At the time of the preliminary determination, the fund had also been 

placed in liquidation. For the reasons set out in the preliminary 

determination, this tribunal found that both the insured and uninsured 

death benefits enjoyed the status of preferent claims. This explains 

paragraph 15.2 of the rule nisi wherein this tribunal declared the 

complainant to be entitled, upon the final winding-up of the fund, to the full 

value of the uninsured death benefit equal to the deceased’s fund credit 

on the final winding up of the fund.  There were no objections to this 

aspect of the rule nisi.  Accordingly, on the final winding up of the fund, 

this portion of the death benefit, calculated as R89 027.26, was paid to the 

complainant. 
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[9] The remaining issue thus relates only to the insured portion of the death 

benefit payable in terms of the rules.  Liberty Life states that since the 

employer had failed to pay premiums for a period of 6 months between 

June 1998 and December 1998, the policy had lapsed in June 1998, that 

is, prior to the deceased’s death.  Therefore, according to Liberty, no 

death benefit is payable in terms of the policy.  

 

[10] However, in the preliminary determination, this tribunal found that the 

policy had not lapsed until January 1999.  This was based on the fact that 

on 14 January 1999, the complainant received from the employer at her 

request a copy of a benefit statement setting out her husband’s retirement, 

disability and death benefits as at 4 August 1998 and the fact that when 

the complainant’s son, Christopher Simons, telephoned Liberty Life in 

January 1999 to enquire about his mother’s claim for death benefits, he 

was informed by Liberty Life that the policy of assurance was about to 

lapse as contributions had not been paid – in other words the policy had 

not yet lapsed at that stage and provided the employer brought all 

contributions up to date immediately, the policy would remain in force.  

 

[11] This tribunal accordingly found that the policy of assurance was validly in 

existence at the time of the deceased’s death and that Liberty was 

therefore liable for the insured death benefit payable in respect of the 

deceased. This explains paragraphs 15.1 and 15.3 of the rule nisi wherein 
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Liberty Life is ordered to pay to the fund the insured death benefits and 

the fund in turn to pay the said benefits to the complainant.  

 

[12] Subsequent to the preliminary determination, Liberty Life filed additional 

submissions contending that, contrary to the finding in the preliminary 

determination, the policy lapsed prior to the deceased’s death on 15 

December 1998. It submitted various correspondences in support of this 

contention. 

 

[13] The first is a letter dated 6 March 1998 from Liberty addressed to NMG 

Consultants and Actuaries, the employer’s broker, the relevant part of 

which reads: 

   

“We advise that this Fund is in arrears with premiums. … As these arrears have 

been outstanding for some length of time, we will have no alternative but to go 

off-risk  with effect from midnight 31 March 1998 for all insured benefits should 

payments not be received by 30 March 1998.” 

 

[14] Liberty thus gave the fund until 30 March 1998 to make payment. The 

policy was therefore still in force at least until this date. However, in a 

letter dated 27 July 1998 it appears that the employer defaulted again and 

a further extension was granted. The letter reads in part: 
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“In view of the fact that the Fund is considerably in arrears, we will have no 

alternative but to go off-risk for all insured benefits if the arrear premiums are not 

received by 14 August 1998. … Should no response to the payment of premiums 

be received by 31st August 1998, we will proceed with the termination of the Fund 

and institute legal action to recover the arrear premiums owing.” 

 

Thus, Liberty remained ‘on-risk’ at least until 31st August 1998. 

 

[15] On 4 November 1998, Liberty sent another letter to NMG Consultants 

which reads: 

 

“… in view of the fact that no attempt by the clent (sic) has been made to rectify 

the underpaid situation, we have no alternative than to report the matter to the 

FSB and liquidate the funds as at 30 November 1998.  

 

We also confirm that we are off risk for all insured benefits from 30 November 

1998 and will not consider any claims arising after that date.” 

 

[16] In spite of the above letter, the employer addressed a letter dated 30 

November 1998 to its broker seeking an extension for payment of 

outstanding arrear contributions.  The broker then sent a note dated 30 

November 1998 to Liberty Life by fax requesting an extension.  

Transmitted therewith was the employer’s letter of even date.  However, 

from a copy of a telephone note marked “1/12/98”, Liberty appears to have 

refused to grant such extension.  
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Finding 

 

[17] In light of the above evidence, I am satisfied that the policy of assurance 

concluded between Liberty Life and the fund did indeed lapse at the latest 

on 30 November 1998 which was before the deceased’s date of death. 

 

[18] The fund, as already mentioned, has been finally liquidated.  Had the 

complainant wanted to hold the fund liable for her loss in the form of the 

insured death benefit, her remedy would have lied in section 28 of the 

Pension Funds Act, 24 of 1956 (“the Act”).  I understand that this was not 

done. 

 

[19] In my view this is an appropriate case for holding the trustees of the fund 

personally liable for the loss suffered by the complainant.   

 

Trustee Personal Liability 

 

[20] In terms of section 2 of the Financial Institutions (Protection of Funds) Act, 

28 of 2001 (the “Financial Institutions Act”), a director, member, partner, 

official, employee or agent of a financial institution or of a nominee 

company who invests, holds, keeps in safe custody, controls, administers 
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or alienates any funds of the financial institution or any trust property must, 

with regard to such, observe the utmost good faith and exercise proper 

care and diligence.  Such director, member, partner, official, employee or 

agent must also, with regard to the trust property and the terms of the 

instrument or agreement by which the trust or agency in question has 

been created, observe the utmost good faith and exercise the care and 

diligence required of a trustee in the exercise or discharge of his or her 

powers and duties. 

  

[21] “Financial institution” is defined to include “any person or institution 

referred to in the definition of “financial institution” in section 1 of the 

Financial Services Board Act, which in turn defines a “financial institution” 

as including any pension fund organisation registered in terms of the 

Pension Funds Act.  As the sole trustee of the first respondent, the duties 

imposed by section 2 of the Financial Institutions Act therefore applied to 

the third respondent, Mr MG Thubois.  The evidence shows that his 

conduct with respect to the fund was grossly negligent, if not dishonest, 

and that he flagrantly breached those duties. 

  

[22] Section 10 of the Financial Institutions Act imposes a sanction in respect 

of any breach of such duty.  It reads: 

  



Final 11

 “(1) A person who contravenes or fails to comply with any provision of this Act is 

guilty of an offence and on conviction liable to a fine or imprisonment for a period 

not exceeding 15 years. 

(2) A court may, in addition to any penalty it may impose in terms of subsection (1), 

order that such person –  

(a) pay the institution or principal concerned any profit he or she made; and 

(b) compensate the institution or principal concerned for any damage 

suffered, as a result of the contravention or failure. 

(3) A court may, in addition to any penalty imposed in terms of subsection (1) and an 

order made in terms of subsection (2), order that such person may not serve as a 

director, member, partner or manager of any financial institution for such period 

as the court may deem fit.” 

  

[23] The question that arises is whether this tribunal has the power to make 

orders of the kind envisaged in subsections (2) and (3) of the section.  

Section 30E(1) of the Pension Funds Act gives the Adjudicator the power 

to make the order that any court of law may make.  “Court” is defined as “a 

provincial or local division of the Supreme Court of South Africa”.  (Of 

course, we now talk of the High Court and no longer the Supreme Court, 

the latter term being reserved by the constitution for the Supreme Court of 

Appeal.)  Thus, this tribunal has the power to make the order that any 

High Court may make. 

 

[24] Given the long delay in finalising this matter and the sequence of events 

since the preliminary determination and given that I have not been able to 
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obtain confirmation that the third respondent, MG Thobois, was in fact 

served with the preliminary determination, I consider it fair that Mr MG 

Thubois be afforded an opportunity to respond to the findings in this 

preliminary ruling. 

 

[25] I thus make the following further preliminary ruling: 

 

(1) A rule nisi is hereby issued calling upon the third respondent, Mr 

MG Thobois, to show cause, if any, on or before 30 April 2005 why 

the following order should not be made final: 

  

MG Thubois is ordered to pay damages to the complainant 

equal to the insured benefit in terms of clause 3 of the 

schedule to the rules of the first respondent (now liquidated) 

together with interest thereon at the prescribed rate from 30 

November 1998 to date of final payment. 

 

(2) In the event of the third respondent, Mr MG Thobois, failing to make 

any written representations in this regard by the aforesaid date, this 

ruling will be confirmed and made final with effect from that date. 

 

[26] As no request will be granted for an extension of the period within which 

written representations from the third respondent must be received, the 
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third respondent is urged to treat this matter with the utmost degree of 

urgency. 

 

 

DATED at CAPE TOWN THIS THE 22nd DAY OF MARCH 2005. 

 

 

 

       

VUYANI NGALWANA 

PENSION FUNDS ADJUDICATOR 


