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IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

(HELD AT JOHANNESBURG) 

 

                                                               CASE NO: PFA/WE/2698/05/CN   

In the complaint between: 

Douglas Gagiano                                                                                            Complainant 

 

and  

 

Lifestyle Retirement Annuity Fund                                                  First Respondent 

The Liberty Group Limited                                                          Second Respondent 

 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 24 

OF 1956 (“the Act”)  

 

 

INTRODUCTION 

 

[1] The levying of lump sum charges or fees on a member of a retirement annuity fund 

by the administering insurer upon the cessation of contributions by the member has 

been the subject of numerous complaints that were adjudicated upon by this 

tribunal in the past four months.    
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[2] This complaint concerns the same issue, and just as in the three determinations 

that have already been issued against the same fund and insurer, neither the rules 

of the fund, nor the policy documents make provision for such levying of charges.  

 

 

THE FACTS  

 

[3] The complainant started contributing to the Lifestyle Retirement Annuity Fund (“the 

fund”), which is administered by the Liberty Group Limited (“Liberty”) on 1 May 

2000. The initial monthly contribution was an amount of R2000 per month, 

increasing at the rate of 15% per annum.  Between 1 May 2000 and 1 December 

2004 the complainant had according to Liberty made contributions totaling R144 

327-07 to the fund.  According to him, because he had stopped working for his 

previous employer and because the portfolios within the fund in which his assets 

had been invested had achieved an unsatisfactory investment yield of just 7.55% 

over a period of five years (with an annualized return of about 1.4%), he decided to 

stop making contributions to the fund.  At that stage the complainant’s fund value 

was R154 685-79, from which R30 163-72 was deducted as a result of the early 

cessation of contributions.  The complainant says he was informed that the charges 

were in respect of commission that had been paid to financial intermediaries or 

brokers. 
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[4] The complainant is dissatisfied with the levying of the charges, and he expresses 

his dissatisfaction in the following terms in reply to Liberty’s response: 

 

“In my talks with the broker dealing with Liberty Life, penalty fees were never 

discussed. I can verify this.  Hendrik Swanepoel who sold this policy to me and worked 

for the broker can verify this. This is purely a contractual issue and the contract does 

not state that a penalty fee can be levied and no illustration of this is given. If so I 

would definitely not have taken this policy out. 

 

In closing I would like to say that I work for an asset management company. If we 

invested money for our clients and they ended up with 25% less than they invested we 

would be out of business very quickly. Just because Liberty is one of the bigger asset 

management companies does not give the company the right to add an ad hoc penalty 

fee of this amount without contractually stating this and making it absolutely 100% 

clear in any discussion prior to taking the policy out.  This is a retirement annuity and 

therefore should be an almost riskless investment.” 

  

[5] He thus requests this tribunal to order Liberty and the fund to reverse the debit and 

credit his investment account in the fund with the amount of R30 163-72.   

 

 

THE RESPONSES  

 

[6] A response has been filed on behalf of the fund by its principal officer on Liberty’s 
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letterhead, which seems to suggest that he is in the administrator’s employ. This, in 

my respectful view, is wholly inappropriate and contributes to the woeful 

governance and administration processes in many retirement funds administered 

by some life companies. 

  

[7] Liberty has indicated that it confirms the facts set out by the principal officer and 

believes that all the issues raised in the complaint have been addressed in the 

fund’s response. 

 

[8] The principal officer (ostensibly on the fund’s behalf) has raised two technical points 

similar to those that were raised in the matter of Geldenhuys v Lifestyle Retirement 

Annuity Fund and Another (Case No. PFA/WE/2916/05/CN), namely that this is not 

a complaint as defined in the Act and that the adjudicator has no jurisdiction to 

investigate a complaint against a retirement annuity fund “since it relates to the 

operation of a life policy”.   

 

[9] On the merits, he argues that rule 5.2 entitles the fund to pay a member who has 

ceased contributing to the fund prior to the retirement date, at retirement, a paid-up 

benefit in an amount determined in relation to the actual contributions paid. He 

further submits that the contractual provisions of the policy documents authorize 

Liberty to levy charges, over the full term of membership of the fund, against 

investments made by members so as to recover expenses incurred by Liberty, 

which include commissions paid to intermediaries, marketing and distribution 
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expenses, acquisition expenses and renewal expenses. He confirms that the actual 

charge deducted in respect of the expenses that could not be recouped over the 

agreed full term of the complainant’s membership (due to its premature 

cancellation) is R30 163-72.  

 

 

 

DETERMINATION AND REASONS THEREFOR 

 

Preliminary points 

 

[10] The principal officer has submitted a response to the complaint. He does so on 

Liberty’s letterhead. This gives rise to an enquiry of whether he is acting in the best 

interests of the fund or those of his employer, Liberty. What is more, a principal 

officer is supposed to advise and guide the board of trustees in the fulfillment of 

their duties to members. That he should argue for a deduction of charges by his 

employer from a member’s fund value not provided for in the rules or policy 

documents leaves one with an impression that the best interests of the fund and 

members are not uppermost in the mind of the principal officer in this case. 

 

[11] The arguments advanced by the principal officer in support of both technical points 

cannot be sustained.  This matter relates to the administration of the fund and the 

investment of its funds by the administering insurer, Liberty, it being alleged that the 
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complainant has suffered prejudice as a result of the maladministration of the fund 

by Liberty in levying charges not provided for in the rules or policy documents. 

Thus, it falls squarely within the definition of a complaint in the Act (see Armaments 

Development and Production Corporation of SA Ltd v Murphy NO and Others 

[1999] 11 BPLR 227 (C) at 231C).  

 

[12] As regards jurisdiction, it is my firm view that a retirement annuity fund is a pension 

fund organization as defined in the Pension Funds Act, 24 of 1956. The provisions 

of that Act (including chapter VA) then apply to it. The matter has nothing to do with 

“operation of a life policy” as the principal officer alleges. If this retirement annuity 

fund were a life policy, then it would not enjoy the favourable income tax status that 

funds of this nature enjoy because life insurance premiums are not deductible for 

income tax purposes. One wonders if the principal officer would advance this line to 

the Revenue authorities. I would be surprised if the authorities would continue to 

grant this fund favourable income tax status if they knew that it is not a retirement 

vehicle but a life insurance product. 

 

[13] Both technical points are therefore dismissed.  

 

 

The merits 

 

[14] According to the principal officer, the amount of R30 163-72 that was deducted was 
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in respect of unrecouped expenses. In addition, he says the amount of the charges 

which is levied on premature cessation of contributions is determined by Liberty’s 

actuary in a way that will “ensure that the policy remains actuarially sound”, and 

with reference to a scale “that the actuary has established, in compliance with his 

obligations under sections 52 and 46 of the Long Term Insurance Act”. He goes on 

to say:  

 

“The scale is applied as an average to every Member who makes his benefits paid-up 

prematurely.  The scale is based on the expenses that would have been recovered 

over the full contractual term if the cessation had not taken place, compared to the 

amount actually recovered. The scale takes any expected recovery of commission 

(more commonly referred to as “commission claw back” in the industry) into account.  

The table of cessation charges thus distinguishes between policies according to their 

original term and the number of completed months during which contributions were 

received before the policy became paid-up.”  

 

[15] According to him, in the complainant’s case the recovery of expenses was based 

on a contractual term of 20 years, but contributions were paid for only 55 months. 

He says the actual costs and expenses incurred by Liberty in respect of this 

contract were as follows:   

 

Commission plus VAT       R40 372-87 

Distribution plus marketing costs     R10 093-22 

Acquisition costs       R 2 000-00 
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Ongoing renewal costs       R 1 375-00 

Finance costs on outstanding expenses less recoveries  R21 872-01 

Less commission claw back      R 3 199-07 

Less expenses recovered to date via charges   R 8 660-35 

 

Outstanding expenses as at 30/11/2004    R63 852-78 

 

[16] Further, according him, although the total expenses incurred by Liberty in respect of 

the complainant’s membership of the retirement annuity fund amounted to R63 

852-78, the actual charge levied on the complainant’s investment value for early 

cessation of contributions as at 30 November 2004 was R30 163-72. For this 

charge the principal officer points to clause 7 of the policy document (titled “Non-

Forfeiture”) and rule 5.2 (dealing with premature discontinuation of contributions) as 

entitling Liberty to deduct the amount. But the policy document issued to the 

complainant differs materially from that on which the principal officer seeks to rely. 

The one issued to the complainant deals with non-forfeiture in clause 6 and not 

clause 7. Clause 7 of the version issued to the complainant deals with the lapsing 

of the “contract” in the event of any contribution not being paid “within the days of 

grace” and the contract having no asset value. Clause 6, on the other hand, is to 

the following effect:  

 

“6.NON-FORFEITURE 

If any contribution is not paid within the days of grace and the Contract has an Asset 
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Value, the Contract shall be made paid-up for reduced benefits.” 

 

[17] According to the principal officer, the clause 7 in which he seeks refuge provides as 

follows:  

 

“7. NON-FORFEITURE 

If any contribution is not paid within the days of grace and the Contract has acquired 

an Asset Value, the Contract shall be made paid-up for reduced benefits.  

  

The Asset Value applies on non-payment of Contributions prior to the Selected 

Retirement Date and is the value of the Investment Account reduced by any applicable 

Non-Forfeiture charges and an amount in respect of any unrecouped expenses 

determined by Liberty’s Actuary.”   

 

[18] The second paragraph in this clause does not appear in the version of the policy 

document with which the complainant had been furnished. The principal officer 

does not provide a copy of the version from which he purports to quote either. This 

version appears for the first time in the text of his response to the complaint. A 

conclusion is in my respectful view inescapable that this paragraph has now been 

introduced in order to get around the difficulty pointed to in the Geldenhuys 

determination. But this matters not because the complainant’s version did not 

contain this new paragraph. Thus, the difficulty of lack of transparency persists. The 

complainant on the clear evidence had no idea that cessation of contributions 
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before his selected retirement date would trigger the deduction of “non-forfeiture 

charges” and “unrecouped expenses determined by Liberty’s Actuary”. In any 

event, even if this new paragraph had been communicated to the complainant (and 

there is no evidence that it was) it still does not, in its generally vague language, 

meet the transparency test in my view. 

  

[19] Paid-up benefits are dealt with in clause 8 of the policy document and reads: 

 

“8. PAID-UP BENEFITS 

Provided that the Contract has an Asset Value it may be paid-up.  No further 

contributions shall then be payable, and all benefits otherwise payable shall be 

reduced accordingly. The reduced benefits shall continue to participate in the 

Portfolio/s selected.” 

 

[20] Nothing in clause 6 read with 8 of the policy document provides for the deduction of 

charges in the event of a member discontinuing contributions to the fund. What the 

clauses do provide for is the reduction of benefits, but do not state how that is to be 

done. It is only a benefit that may be “reduced accordingly” as envisaged in these 

clauses. Since the complainant was not yet entitled to a benefit from the fund, the 

principal officer’s reliance on these clauses is with respect misplaced. It is only 

upon reaching normal retirement age (or at early retirement on the grounds of 

disability or ill-health) that he will become entitled to a benefit, while his dependants 

will become entitled to a benefit upon his death.     
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[21] The only mention of charges in the policy document is contained in clause 3 of the 

section titled “Terms and Conditions”. The type of costs covered are monthly 

management fees (which vary depending on the chosen portfolio/s and expressed 

as a percentage of the value of the complainant’s investment account), a 1% 

guarantee charge per portfolio, a R12 policy fee, a contribution charge of 4% of the 

contribution after the R12 policy fee has been deducted and “applicable capital 

taxes”. 

 

[22] Only the charges detailed above may be deducted.  Although there is mention of 

“expense charges” in the clause, the nature of the expenses is not set out at all, nor 

is there reference to expense charges in the rules.   It is also worth noting that, 

unlike with the policy document in Geldenhuys1 and du Plessis2 wherein reference 

is made to commission, in all the three clauses (Clauses 3, 6 and 8) of the policy 

document in casu there is no mention of commission payable to independent 

financial advisors. 

 

[23] Rule 5.2 provides as follows:  

 

“If a MEMBER prematurely discontinues his CONTRIBUTIONS to the Fund, then 

provided CONTRIBUTIONS have been paid for the minimum period required in terms 

of the assurance on the MEMBER’S life he will be entitled to paid-up BENEFITS under 

 
1 Geldenhuys v Lifestyle Retirement Annuity Fund & Another (Case No.WE/2916/05/CN) at paragraph [31]. 
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the Fund for an amount determined in relation to the actual CONTRIBUTIONS paid.” 

 

[24] The rule provides that the paid-up benefits that will be paid to the member when 

they accrue will be in an amount determined in relation to the actual contributions 

paid, but does not set out what method will be followed in determining the amount. 

What is clear, however, is that it does not provide for the deduction of charges, 

especially commission payable to intermediaries, upon cessation of contributions.  

Even when read with the provisions of clauses 6 and 8 of the policy document (or 

with the mysterious clause 7 in which the principal officer seeks refuge), the rule 

does not lend itself to such an interpretation. 

 

[25] As there is no provision for this particular scenario in both the rules and the related 

documents, it simply may not be done.  As the Supreme Court of Appeal stated in 

Tek Corporation Provident Fund and others v Lorentz [2000] 3 BPLR 227 (SCA) at 

paragraph [28] in this regard, the trustees may only do with the fund’s assets what 

is set forth in the rules.  Thus, if what they propose to do is not within the powers 

conferred on them by the rules, they may not do it. That the rules of a fund are king 

is confirmed by section 13 of the Act.  There is also no provision in the Act for the 

deduction of unrecouped expenses from a member’s contributions upon 

discontinuation of contributions to the fund. 

 

[26] In the result, there is no basis for the deduction of commission or any other 

 
2 Du Plessis v Lifestyle Retirement Annuity Fund & Another ( Case No.GA/2638/05/ZC) at paragraph [28]. 
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expenses from the complainant’s investment account other than those detailed in 

the policy. Since those appear to be monthly charges that must already have been 

levied on the monthly contributions already made, I can find no reason for their 

continued payment.  

 

 

RELIEF 

 

[27] The order of this tribunal is as follows:  

 

[27.1] The Lifestyle Retirement Annuity Fund and the Liberty Group Limited are 

            jointly and severally (the one paying, the other to be absolved) ordered 

forthwith to credit the complainant’s investment account in the fund with the 

amount of R30 163-72. 

 

[27.2] The Lifestyle Retirement Annuity Fund and the Liberty Group Limited are 

further ordered to credit interest on the amount referred to in paragraph 

[27.1] above at the rate of 15,5% per annum from the date of this ruling until 

the date of such credit.  

   

 

 

DATED AT JOHANNESBURG ON THIS THE             DAY OF                              2005. 
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_________________________________ 

VUYANI NGALWANA 

PENSION FUNDS ADJUDICATOR 

 

Appearances 

All parties not represented 

 
Cc: The Principal Officer 

(ATTENTION: Kirsty Tulk) 

Lifestyle Retirement Annuity Fund 

Liberty Life Centre 

1 Ameshoff Street 

BRAAMFONTEIN 

2001 

FAX: 011- 408 4195 

 

SECTION 30M FILING: MAGISTRATES’ COURT 
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