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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT, 24 OF 1956 (“the Act”) – R N HAUPT v M M RETIREMENT 
ANNUITY FUND / MOMENTUM GROUP LIMITED  

 
Introduction  
 
[1] Having considered the complaint received by this office on 14 June 2005 

and further written submissions, I consider it unnecessary to hold a hearing 
in this matter. My determination and reasons therefor appear below. As the 
facts are well-known to both parties, I shall not burden this determination by 
repeating them here. 

 
The complaint  
 
[2]  Your complaint, although not clearly formulated, appears to relate to the 

deduction of early termination fees by the M M Retirement Annuity Fund 
(“the fund”) of which you were a member from 1 February 2000 to June 
2003 when you discontinued your monthly contributions of R500.00 owing 
to your dissatisfaction with your fund values. At inception of fund 
membership, you made an additional contribution of R50 000.00 whereafter 
you commenced with the payment of monthly contributions in March 2003. 
You elected 1 February 2005 as your retirement date. You appear to allege 
that during your period of membership, the investment value of your fund 
diminished by an amount of R20 502.27 in that as at June 2003 when you 
discontinued contributions, the fund value was R73 410.00 and the payout 
from the fund which you transferred to another retirement annuity fund in 
November 2003 was in the region of R52 907.73. 

 
The response 
 
[3] In its response, Momentum Group Limited (“the insurer”) states upfront that 

at the time of your discontinuance of monthly contributions, all the costs 
incurred to issue the policy contract had been fully recouped and only an 
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amount of R250.00 was deducted from the fund value to make the policy 
paid up.   

 
[4] The fund contends that, in terms of its rules, you had a choice of where and 

how to invest your funds and that you elected to invest in the Equity 
International Portfolio. This, according to the fund, is a fully exposed 
portfolio and that no capital and/or performance guarantees are provided. 
The fund contends further that the insurer explains in the policy document 
that the Equity International is a market related portfolio which consists 
mainly of overseas listed shares. The returns are linked to the performance 
of the shares and the changes in the exchange rate between the Rand and 
the Dollar and the portfolio is subject to considerable fluctuations. In view of 
this, so says the fund, no minimum payout value is guaranteed.  

 
[5] The fund further explains that since the beginning of 2000, which coincides 

with the inception of your membership, the portfolio started performing badly 
as the equity market the world over was gripped by a bear market. This is 
illustrated by how your fund investment performed during the relevant 
period: 

 
 From 1 February 2000  to 1 February 2001    8.33% 
 
 From 1 February 2001  to 1 February 2002    11.01%  
 
 From 1 February 2002  to 1 February 2003    -34.08% 
 
 From 1 February 2003  to 1 July 2003    -2.46%  
 
[6] As a result of the poor investment returns, the fund argues, the fund value at 

the time of the payout had been R52 956.00, less the administration fee of 
R250.00 for making the policy paid up and that no other fees were deducted 
from your funds.  

 
Determination and reasons therefor 
 
[7] Section 13 of the Act provides that the rules of a fund are binding on the 

fund and the members, shareholders and officers thereof, and on any 
person who claims under the rules or whose claim is derived from a person 
so claiming.  

 
[8] Part 9 of the rules governs the investment of funds. Rules 9.1 to 9.3 make 

provision for fund members to have their pension interest (fund value) 
invested in any of the portfolios approved by the trustees subject to certain 
conditions, such as complying  with current legislation; indemnifying the 
trustees for any losses incurred by members and so forth.  
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[9] Rule 9.4 pertinently provides:  
 

“In the case of all investments of a pension interest made as is provided for in rule 
9.1, 9.2 and 9.3 –  
  
the MEMBER concerned shall bear all risks associated with the investment of his 
or her pension fund interest; and  
 
the pension interest of the MEMBER concerned shall receive all returns and suffer 
all losses attributable to the investment concerned, to the exclusion of the pension 
interest of all other MEMBERS, the FUND or the TRUSTEES”. 

 
[10] Once you decided to invest in market related portfolios, you bore the 

investment risk. This means that you benefited from a surge in the market 
and carried loss in periods where the market was in decline.  

 
[11] I am satisfied that the values were not guaranteed and were dependent on 

factors such as the performance of international shares and on the 
rand/dollar exchange rates. 

 
[12] Furthermore you do not state that the fund was maladministered (when it 

achieved negative returns -34.08% or -2.46%) nor do you contend that the 
board failed in its statutory duties by adopting a different investment strategy 
or take corrective steps during the performance of the fund from 1 February 
2002 to 1 July 2003. 

 
[13]  In any event, your allegation that your fund value was in the amount of R73 

410,00 at the time of discontinuance of contributions is not borne out by the 
documentary evidence. According to a document generated by the insurer 
entitled “POLICY STATEMENT AS AT 1 March 2003”, your fund value as at 
that date is reflected as R47 773,00.  

 
Relief  
 
[14] In the result, your complaint cannot succeed.  
 
 
 
DATED at JOHANNESBURG on this    day of OCTOBER 2005. 
 
Yours faithfully  
 
 
 
 
VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 
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Section 30M filing: Magistrate’s Court  


