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IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

(HELD IN JOHANNESBURG) 

 

      Case No: PFA/GA/2236/2005/ZC  

 

In the complaint between: 

TA Jones                            Complainant 

 

and 

 

Noogy Foods Provident Fund            First Respondent 

Noogy Foods CC                Second Respondent 
 
Metropolitan Life Ltd t/a 
Metropolitan Employee Benefits                                       Third Respondent 
 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (“the Act”) 
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Introduction 

 

[1] This matter raises an issue which is but one example of an endemic 

culture in the South African retirement industry of wanton disregard 

for the registered rules of a retirement fund. It is a culture that must be 

halted before immeasurable damage is caused not only to retirement 

fund members but also to the industry itself.   

  

 

The facts 

 

[2] On 1 June 2001 the complainant commenced permanent employment 

with Noogy Foods CC (“the employer”). By virtue of his employment 

he became a member of the Noogy Foods Provident Fund (“the fund”) 

administered by Metropolitan Employee Benefits (“Metropolitan”).   

 

[3] On 23 September 2004 the complainant’s employment terminated.   

 

[4] During December 2004 and January 2005 the fund paid the 
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complainant a net amount of R9 012.17 in withdrawal benefits. This 

amount comprised member contributions plus 30% of the employer’s 

contributions (R9 526.62) less income tax in the amount of R514.45. 

 

 

Complainant’s case      

 

[5] The complaint is in essence that a withdrawal benefit comprising the 

return of his contributions plus 30% of the employer’s contributions is 

insufficient, and that he should have been paid 100% of the 

employer’s contributions in addition to the return of his own 

contributions.     

 

[6] He alleges that one, Lesley, of the employer’s brokers, Hawkins and 

Hawkins, had advised him that legislation had been passed which 

entitled employees to receive 100% of the employer’s contributions 

on withdrawal irrespective of the number of years worked.  He alleges 

that this allegation was confirmed by Ms Pam Thompson of 

Metropolitan Employee Benefits (“Metropolitan”).  
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[7] He says further that his benefit statement under the sub-heading 

“CONTRIBUTIONS” provides that: 

 

“Your deemed contributions to the fund are at a rate of 4% per month of 

your monthly pensionable salary and the company contributes a further 

6.89%.”   

 

 He contends that this clearly indicated that the 6.89% was contributed 

to the fund on his behalf as it forms a percentage of his monthly 

pensionable salary even though this was contributed by the employer.  

In the circumstances, he submits that he is entitled to the full 

contribution.   

 

[8] He further avers that since the fund is a non-contributory fund in 

terms of its rules, the employer acted ultra vires the rules in deducting 

4% on a weekly basis from his weekly wages. 

 

[9] He further contends that the Special Rules of Noogy Foods CC to the 

Navigator Umbrella Retirement Fund (“the new fund”) are null and 

void as they bear no signatures of the parties, the employer and the 

assurance company.     
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[10] In the circumstances, the complainant seeks the following relief:  

 

[10.1] 100% of the employer’s contributions; 

 

[10.2] the return of the 4% deduction from his weekly wages, which 

ought not to have been deducted because the fund was non-

contributory; and 

  

[10.3] that the rules of “the new fund” be declared null and void.     

  

 

Fund and Metropolitan response 

 

[11] Metropolitan, the administrators of the fund, filed a response as 

administrators and on the fund’s behalf. 

 

[12] It avers that the fund was established with effect from 1 November 

1996 as a freestanding fund, administered at the time by Commercial 

Union.  The fund was registered on 9 February 1998. 
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[13] It is further alleged that the employer instructed Commercial Union to 

transfer the members of the fund in terms of section 14 of the Act to 

the Navigator Umbrella Retirement Fund (the new fund) with effect 

from 1 April 1999.  It contends further that Special Rules were issued 

to the employer on 12 November 1999 and forwarded to the employer 

for signature, which it is common cause the employer had at the date 

of the lodging of the complaint not signed.   

 

[14] Metropolitan submits that its involvement with the employer and the 

new fund commenced in 1999. 

 

[15] Metropolitan further submits that the complainant’s request that the 

Special Rules of the new fund be declared null and void, if successful, 

would entitle him to a lesser benefit in terms of that fund’s rules.  He 

would, it avers, qualify for the “less than six years” category and thus 

be entitled to no additional benefit, other than the 4.5% of his “plan 

salary earned during membership of the Fund”.           

 

[16] Metropolitan further submits that in terms of the Pension Funds 
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Second Amendment Act and the Board Notices issued by the 

Financial Services Board, the latest date for the fund to apply 

minimum benefits is November 2005 (12 months after the surplus 

apportionment date which was November 2004).  It therefore submits 

that since the complainant’s service terminated on 23 September 2004 

he cannot claim payment of the minimum benefits in terms of the 

rules.    

 

[17] Metropolitan has further made submissions in respect of the minimum 

benefits that the complainant may be entitled to were I to find that the 

rules of “the new fund” are applicable.  

 

[18] With regards to the deduction of the 4% contribution from the 

complainant’s remuneration, Metropolitan submits that that formed 

part of a salary sacrifice arrangement between the complainant and the 

employer. It further argues that the complainant should raise this issue 

with the employer. 
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The Employer’s response 

 

[19] The employer filed a response in which it simply submits that its 

insurance brokers had advised it that the Act had changed and that the 

fund was in the process of being changed.  The employer further 

alleges that the complainant was only in its employ for 3 years and 

that he was not a suitable employee for the family business.     

 

 

Determination and reasons therefor 

 

[20] The first question that I have to determine is which fund’s rules are 

applicable to the payment of the complainant’s withdrawal benefit.  

The fund’s rules which were applicable to the complainant at the date 

of the termination of his employment are the rules that were registered 

at that time, namely, the rules of the Noogy Provident Fund (see 

Mostert NO v Old Mutual Life Assurance Company (South Africa) Ltd 

[2001] 8 BPLR 2307 (SCA)).    

 

[21] The further issue which falls for determination is whether the 
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employer’s deduction of 4% from the complainant’s weekly wages, 

on a weekly basis, was in breach of the rules. Schedule C of the fund’s 

rules regulates the contribution rates of the employer and the member 

and provides as follows: 

 

 ““EMPLOYER’S CONTRIBUTION” - an amount equal to 9% of the 

MEMBER’S PLAN SALARY 

towards the cost of retirement 

benefits, Life Assurance, ancillary 

benefits and expense charges. 

 

  “MEMBER’S CONTRIBUTION”  - MEMBERS are not required  

       contribute to the PLAN.” 

 

[22] It is clear from the rules that the complainant was not required to 

contribute to the plan as this is a non-contributory fund.  Metropolitan, 

in its response, has submitted that this deduction from his 

remuneration formed part of a salary sacrifice arrangement between 

himself and the employer. It further submits that he should raise this 

issue with the employer. Ms Camroodien of my office sought clarity 

on this point from both the complainant and the employer. The 
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complainant alleged that there was at no stage such an arrangement.  

Mrs Kroeger of the employer advised Ms Camroodien that it was his 

understanding of the rules of the fund that the employer contributes 

50% and the employee contributes 50% to the fund. She stated, 

further, that this deduction from the employees’ remuneration was 

made since the fund’s inception. 

    

[23] It is not disputed that there was no salary sacrifice arrangement between 

the complainant and the employer. The employer’s contention of a 

50/50 contribution split is not borne out by the rules. In terms of 

Schedule C of the rules it is mandatory for the employer to contribute 

9%. The employer, however, effectively contributed 5% and took 4% 

from the complainant’s remuneration, on a weekly basis, in breach of 

Schedule C of the rules. The fund’s rules give the employer no 

authority to deduct contributions from the complainant’s remuneration.  

In the circumstances, this deduction of 4% per week from the 

complainant’s weekly wages is clearly in breach of the fund’s rules. It 

would therefore be appropriate to order the employer to refund such 

deductions made during the duration of the complainant’s membership 

of the fund. Furthermore, in light of the issues raised in respect of the 
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so-called salary sacrifice arrangement, a copy of this ruling will be 

forwarded to the South African Revenue Services. 

 

[24] Upon the termination of the complainant’s employment, and thus 

membership from the fund, he became entitled to a withdrawal benefit 

in terms of rule 17 read together with SCHEDULE E of the fund’s 

rules. Rule 17 provides as follows: 

 

 

“Member’s Rights on Withdrawal 

 

17.1 If a MEMBER leaves SERVICE before NORMAL RETIREMENT 

DATE (other than to retire) he may elect 

 

17.1.1 to receive in cash the total of :- 

 

17.1.1.1 if he has been required to contribute to the PLAN, 

his own contributions (and if provided in the 

Schedule of Benefits, the interest payable thereon) 

 

17.1.1.2 any credits he has had transferred into the PLAN 

(with interest accumulated at the rates declared by 
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the ASSURANCE COMPANY) 

 

provided that if the aggregate is less than R1000 only this 

option is  available   

 

or 

 

17.1.2 to request the transfer of the total cash in 17.1.1 above to 

either an approved provident fund, pension fund, retirement 

annuity fund or to the ASSURANCE COMPANY’S pension 

or provident preservation fund (thus making the 

EMPLOYER a “participating employer” in such preservation 

fund) to secure such benefits as may be determined by the 

rules of that fund. 

  

 17.2 If the MEMBER has not exercised any option within 31 days of 

leaving SERVICE he will be deemed to have exercised option 17.1.1 

above.” 

 

[25] Schedule E deals with withdrawal benefits and provides as follows: 

 

  

 



Final 
 
 

13

“E.1 Benefit on Leaving Service 

 In addition to the benefit described in Rule 17.1.1.1 if any MEMBER leaves 

SERVICE before his NORMAL RETIREMENT DATE (but not to retire), a 

benefit equal to 4.5% of his PLAN SALARIES earned during his 

membership of the PLAN, together with compound interest as described in 

Section 21 of the Rules, shall be payable. The total benefit paid shall not 

exceed the MEMBER’S SHARE of the PLAN. 

 

E.2 Additional Benefit on Leaving Service 

In addition to the benefit described in E.1 above, if a MEMBER leaves 

SERVICE before his NORMAL RETIREMENT DATE (but not to retire), 

there shall be payable a benefit determined in accordance with the table 

below :- 

 

Completed years    Percentage of Balance of 

of SERVICE                              MEMBER’S SHARE of the PLAN 

  Less than 6 years     NIL 

  At least 6 years but less than 7   20% 

  At least 7 years but less than 8   40% 

  At least 8 years but less than 9   60% 

  At least 9 years but less than 10   80% 

  10 years or more     100% 
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The total benefit paid shall not exceed the MEMBER’S SHARE of 

the PLAN.” 

 

[26] “PLAN SALARY” is defined as: 

 

“the MEMBER’S annual salary or wages together with such other 

emoluments as the EMPLOYER may specify”. 

 

[27] It is evident that the complainant was paid in terms of the provisions of 

the unregistered Navigator Umbrella Retirement Fund rules, which in 

sum comprised 4% of his retirement plan salary and an amount of 30% 

of the employer contributions. What the complainant is in fact entitled 

to in terms of the registered rules of the Noogy Foods Provident Fund is 

4.5% of his plan salary earned during his membership, together with 

compound interest in terms of section 21 of the rules. The complainant 

was not entitled to an additional amount since he worked for less than 6 

years. It appears that the complainant received more than he was 

entitled to but the fund does not seek a repayment in this regard.  

 

[28] Regarding the complainant’s contention that he is entitled to 100% of 

the employer’s contributions in terms of amended legislation, this is in 
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fact or, more accurately, in law, not the case. The legislation which has 

reference is the minimum benefit legislation (section 14A inserted by 

s.3 of Act No.39 of 2001 and section 14B inserted by s.4 of Act No.39 

of 2001) which was enacted with a commencement date of 7 December 

2001. The relevant portions of sections 14A and 14B read as follows: 

 

“14A. Minimum benefits.– (1) Every registered fund shall provide the following 

minimum benefits to a member: 

 

(a) The benefit paid to a member who ceases to be a member of the fund 

prior to retirement in circumstances other than liquidation of the 

fund shall not be less than the minimum individual reserve; 

 

(b) … 

 

(c) … 

 

(d) … 

 

(2)(a)    … 

 

    (b) In respect of a fund which is registered prior to a date three months 
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after the commencement date– 

 

(i) subsection (1) (a) shall apply from a date 12 months after the 

surplus apportionment date … . 

 

14B. Determination of the member’s individual account, minimum 

individual reserve and minimum pension increase.”- (1) The member’s 

individual account in relation to an individual member of a defined contribution 

category of a fund shall be determined by the board in accordance with the formula- 

 

MC + EC – X + AS 

 

where- 

 

(a) MC represents the fixed-rate contributions paid by the member; 

 

EC represents the fixed-rate contributions paid by the employer on 

behalf of the member; 

 

X represents such expenses as the board determines should be paid 

out of the contributions paid by and on behalf of the member; and 

 

AS represents any actuarial surplus apportioned to the account of the 
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member; and 

 

(b)   MC, EC, X and AS are augmented with such investment returns as 

the board determines having regard to the gross investment return 

earned by the fund on the assets backing the fund’s liability in 

respect of the member and such expenses as the board determines 

should be paid out of the gross investment return: Provided that the 

board may elect to smooth these investment returns. 

 

(2) … 

 (a) … 

   

(b) defined contribution category of a fund, the board shall 

determine the value of the member’s individual account as 

determined in terms of subsection (1) plus a share of the 

investment reserve account, the member surplus account, and 

such contingency reserve accounts as the board may determine 

should be included in terms of section 15G, in the proportion that 

the member’s individual account value as at the effective date of 

the calculation bears to the total of all members’ individual 

account values as at that date or such other method of 

apportionment as the board deems reasonable.”    
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[31] The import of these provisions is simply that the minimum benefits as 

defined become payable to members upon cessation of membership of 

the fund from a date 12 months after the surplus apportionment date.  

In casu, the surplus apportionment date was November 2004. Since 

the termination of the complainant’s employment on 23 September 

2004 preceded the surplus apportionment date he cannot claim 

payment of the minimum benefits in terms of the rules. 

 

[32] With regards to the question of the complainant’s suitability to the 

employer’s business this is, with respect, an employment related issue 

and does not have any bearing on the matter before this tribunal.     

 

Relief 

 

[33] In the result, I make the following order: 

 

[33.1] It is declared that the complainant is entitled to a benefit in 

terms of rule 17 read together with Schedule E of the rules of 

the Noogy Foods Provident Fund. 
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[33.2] The Noogy Foods Provident Fund is directed to pay the 

amount to which the complainant is entitled in terms of rule 

17 read together with Schedule E of the rules, less amounts 

already paid to him and further less any deductions permitted 

by section 37A read together with section 37D of the Act, 

together with interest thereon at the rate of 15.5% per annum 

calculated from 31 October 2004 to date of payment.  

 

[33.3] Noogy Foods CC is ordered to refund the complainant all 

contributions unlawfully deducted from his weekly wages, 

together with interest thereon at the rate of 15.5% from the 

date of each deduction to date of payment, by no later than 

Thursday, 13 October 2005. 

 

DATED at JOHANNESBURG this        day of                            2005. 

 

 

VUYANI NGALWANA 

PENSION FUNDS ADJUDICATOR 
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Cc: Principal Officer 
 Noogy Foods Provident Fund 

33 Bossman Road 
Ophirton 
2091 
 

 
Cc: Ms C Bothma 
 Manager: Special Projects 
 Legal and Tax Services 
 Metropolitan Employee Benefits 

PO Box 2212 
Bellville 
7535 
 
Fax: (021) 940 – 5678   

 
Cc: Mr KH Kroeger 

The Director 
Noogy Foods CC 
33 Bossman Road 
Ophirton 
2091 

  
 Fax: (011) 493 – 0305   
 
Cc. Mr V Symington 

South African Revenue Services 
 
 Fax: (012) 422 – 4952 
 
 
Section 30M filing: Magistrate’s Court 


