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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT, 24 OF 1956: BRUCE MARTIN v PROFESSIONAL PROVIDENT 
SOCIETY RETIREMENT ANNUITY FUND & SANLAM LIFE INSURANCE 
LIMITED 
 
Introduction 

1. Having considered the complaint that was received by this office on 11 
July 2005 as well as further written submissions, I consider it unnecessary 
to hold a hearing in this matter.  My determination and reasons therefor 
appear below.   

 
2. As the background facts are well known to the parties, I shall give a brief 

account of only those facts that are pertinent to the issues raised herein.   
 
The facts 
 

3. You became a member of the Professional Provident Society Retirement 
Annuity Fund (“the fund”), which is administered by Sanlam Life Insurance 
Limited (“the insurer”), on 1 January 1999. Your initial monthly contribution 
to the fund was R150.00, which was to increase in line with the inflation 
rate on 1 January of each succeeding year thereafter.  On 14 December 
2004, you informed the insurer that you would, with effect from 1 January 
2005, cease making contributions to the fund.  By that time you had 
already made recurring contributions amounting to R24 044.44.  From that 
amount, the insurer deducted a policy fee and administration charges of 
R1 905.17, leaving an amount of R22 139.27 available for investment.  A 
negative investment return of -R5 769.36 decreased your fund value to 
R16 369.91 as at 1 January 2005.  

 
4. When you ceased making contributions, the insurer levied an amount of 

R5 990.96 against your investment account, which brought your fund 
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value down to R10 378.95.  
 
The complaint 
 

5. Your complaint concerns the value of your investment in the fund, and 
particularly the levying of a “premium termination adjustment” fee of R5 
990.96 against your investment account in the fund when you ceased 
making contributions to the fund on 14 December 2004.  You state that 
you understand that there are penalty charges involved when contributions 
cease prematurely, but contend that “it is ludicrous that [you] would be 
charged 36.6% penalty fees”.  Elsewhere, you state that there are no 
disclosures in the policy document regarding how a member can 
determine what penalties s/he will incur when prematurely stopping 
contributions or the extent of the penalties; and that there is no 
explanation of how the “premium termination adjustment” is calculated. 
You request me to order the insurer to refund you a large portion of the 
“amendment fee”.   

 
The response 
 

6. In a joint response, the fund and the insurer have raised two technical 
points, firstly, that your “grievance is not about the execution of duties by 
the Fund or the administrator”, but is in effect, “about the execution of 
duties by Sanlam Life as the insurer under the Policy” (namely the internal 
operation of the Policy, notably the operation and application of the 
actuarial rules of the Policy) which constitutes “long-term insurance 
business” as defined in, and regulated under, the Long Term Insurance 
Act of 1998. 

 
7. Secondly, they argue that it is not a complaint as defined in the Pension 

Funds Act, and is particularly not about the maladministration of the fund 
by the fund or its administrator.  

 
8. On the merits, they argue that the “premium termination adjustment” is not 

a penalty, but was charged in accordance with what has been stated in the 
policy documents, and is the amount with which the benefits were 
reduced. The insurer argues that its right to charge a “premium termination 
adjustment” is described in clause 8 of the policy document. It further 
explains that it charges such a fee so as to pay for the expense of doing 
the alteration on the policy and to partly recover the loss of future policy 
charges which would have been used to recoup the cost of upfront initial 
expenses over the term of membership had contributions continued until 
the maturity date.  

 
DETERMINATION AND REASONS THEREFOR 
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Technical points 
 

9. There is no merit in the technical points raised by the respondents. The 
crux of this complaint does not constitute long-term insurance business, 
but actually relates to a retirement annuity fund, which is a pension fund 
organization as defined in the Act.  For the reasons more fully set out in 
Schwartz v Central Retirement Annuity Fund and Another [2005] 5 BPLR 
435 (PFA) at paragraphs [12] to [28] and authorities referred to therein, I 
cannot uphold the contention that this matter constitutes “long-term 
insurance business” over which I have no jurisdiction.  

  
10. Furthermore, Davis J (in whose judgment Le Grange AJ concurred) in the 

as yet unreported decision in Central Retirement Annuity Fund v 
Adjudicator of Pension Funds, FE de Beer & Another, Cape Of Good 
Hope Provincial Division Case No. 3404/05 (handed down on 20 October 
2005) (“the de Beer judgment”), at page 9, confirmed the jurisdiction of this 
office and stated:  

 
“The basis of the complaint was that applicant [Central Retirement Annuity Fund] 
as the holder of the policy on the life of a member, was neither obliged nor 
entitled simply to allow Sanlam Life [the insurer] to charge whatever costs and 
charges it chose to levy and to accept whatever investment bonuses that it chose 
to declare from time to time without first satisfying itself through its own 
management committee of the reasonableness or adequacy thereof.   

 
The Rules of the Fund set out its essential purpose as being to provide benefits 
to members upon retirement.  The fact that applicant may be exempt in terms of 
the applicable law from audit cannot exempt it from playing a role in the fulfillment 
of its purpose.  In any event, applicant is a pension fund organization and has 
separate legal personality in terms of s51(a) [sic] of the Act. It cannot simply be 
treated as an illusionary ‘go between’ the members such as second respondent 
and Sanlam Life. It should be accountable to its members and hence be subject 
to the discipline of the Act’s complaint mechanism.” 

 
11. In so far as your complaint implicitly relates to the administration of the 

fund and/or the investment of its funds and it is implicit therein that you 
have suffered prejudice (in that your investment value has reduced to 
much less than what you expected) in consequence of the 
maladministration of the fund (in the form of reducing your investment 
value by the levying of undisclosed charges), your grievance constitutes a 
complaint as defined.  

 
12. While your letter of complaint does not make the allegations as required in 

the Act in the precise terms as would otherwise have been expected of a 
lawyer (which I gather you are not), it is clear that you are unhappy about 
the charging of a fee without prior warning by reason only of your stopping 
contributions to the fund.  In the circumstances, it would be unduly 
formalistic to dismiss the complaint by reason solely of failure to allege in 
precise terms as required by the Act.  
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13. The Cape High Court in the de Beer judgment said the following in this 

regard:  
 

“Applicant’s contention regarding [the complainant’s] letter is based upon a very 
formalistic reading of the complaints procedure as provided for in the Act.  On 
this reading, the letter generated by [the complainant] would not constitute a 
proper complaint as defined.  But this submission ignores the purpose of the Act.  
The structure of chapter VA of the Act is aimed at ensuring an effective, 
inexpensive and expeditious resolution of pension complaints by members, many 
of whom may not be able to afford legal advice and would therefore be compelled 
to formulate their complaint without any legal assistance or a complete 
understanding of the intricacies of the legal relationship between the respective 
parties, as in this case between Sanlam and applicant”. 

 
14. The technical points are therefore dismissed.   

 
The merits 
 

15. Clause 8 of the policy document provides as follows: 
 

8. PAID-UP POLICY 
If a premium is not paid within the period of grace, the policy is converted into a paid-
up policy only if: 
 
- the waiting period as indicated in the Schedule has already expired and 
 
- the balance in the Investment Account (built up at that stage and determined by 

Sanlam) is sufficient to maintain the policy for the duration of the remaining policy 
term. 

 
When the policy is converted into a paid-up policy, the maturity benefits will be 
reduced and all other benefits will lapse. The balance of the Investment Account will 
be payable at death before maturity.   

 
If a premium is not paid within the period of grace and the waiting period as indicated 
in the Schedule has not yet expired, the policy lapses.  
 

16. There is no mention of a “premium termination adjustment” in this clause, 
nor is there even a remote suggestion of the insurer’s entitlement to such 
a fee.  What the clause does state is that when a policy has been 
converted to a paid-up policy, which phrase is not defined either in the 
rules or in the policy document, the maturity benefits will be reduced and 
all other benefits will lapse.  Even assuming that the manner and extent of 
the reduction of the maturity benefits were set out, the clause would still 
not be applicable in the instant case because the investment value at 
issue here is not a maturity benefit.  There can be no talk of a maturity 
benefit until a member has reached retirement age or has become 
permanently physically or mentally incapable, before reaching that age, of 
performing his duties.  
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17. Not only is the alleged entitlement to a premium termination fee not 
provided for in the policy document, but the rules themselves are silent in 
that regard.  The Supreme Court of Appeal has held that because the 
rules of a fund are king, if they are silent on a particular issue, there is no 
room for creatively implying that they do provide for such an issue: Tek 
Corporation Provident Fund and others v Lorentz [2000] 3 BPLR 227 
(SCA) at paragraph [28].   

 
18. In the result, the charging of the amount of R5 990.96 from your 

investment account cannot lawfully be sustained.  
 
Relief 
 

19. In the result, the order of this tribunal is as follows: 
 

19.1. It is hereby declared that the respondents had no right to deduct 
any fee from the complainant’s investment account in the fund 
by reason of his stopping contributions to the fund.  

 
19.2. Sanlam Life Insurance Limited (in its capacity as administrator 

and/or investor of fund assets) and the Professional Provident 
Society Retirement Annuity Fund are jointly and severally 
ordered forthwith to credit the complainant’s investment 
account(s) in the fund with the sum of R5 990.96, together with 
interest thereon at 15.5% per annum, calculated from the date 
of this ruling to the date of such crediting.  

 
SIGNED IN CAPE TOWN ON THIS  DAY OF  2005 
 
 
Yours faithfully 
 
 
………………………… 
VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 
cc: Mr. B Holtzhausen 
The Principal Officer 
PPS Retirement Annuity Fund 
6 Anerley Road  
PARKTOWN 
2193 
FAX: 011-644 4565 
 
Mr. C Bester 
Head: Policy Administration & Claims 
Sanlam Life Insurance Limited 
P.O. Box 1 
SANLAMHOF 
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FAX: 021-957 1507 
 
 
SECTION 30M FILING: MAGISTRATES’ COURT 
 
 
 
 
 
 
 
 
 


