
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 
                 CASE NO: PFA/FS/1636/03/RM 
 
In the complaint between: 
 
M S E Calitz             Complainant 
 
and 
 
Central Retirement Annuity Fund        First Respondent 
 
P C Opperman           Second Respondent 
 

 
DETERMINATION IN TERMS OF SECTON 30M OF THE PENSION FUNDS 

ACT, NO. 24 OF 1956 
 
 

Introduction 
 
[1]    This is a complaint lodged with the Pension Funds Adjudicator in terms of 

section 30A(3) of the Pension Funds Act, 1956 (“the Act”). 

 

[2] The complaint relates to the distribution of a death benefit by the first 

Respondent, the Central Retirement Annuity Fund, in terms of section 37C of 

the Act following the death of Mr J D Opperman (“the deceased”). 

 

[3] No hearing was held in this matter as I considered it unnecessary to have one. 

Thus, for the purposes of this determination, I have relied on the written 

submissions and documentary evidence provided by the parties. 

 
The Parties 

[4]   The complainant is Maria Susanna Elizabeth Calitz, an adult female, residing at 

28 Benedictus Kok Street, Universitas, Bloemfontein. She is the sister of the 

deceased and acts in her capacity as guardian of Lizette Opperman, the minor 

daughter of the deceased. The complainant was initially represented by a firm 

of attorneys but is now unrepresented in these proceedings. 
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[5]   The first Respondent is the Central Retirement Annuity Fund, a retirement 

annuity fund falling within the definition of “pension fund organisation” contained 

in section 1 of the Act (“the Fund”). The fund is represented by P G Jonker of 

Sanlam Legal Services, the administrators of the fund.  

 

[6] The second Respondent is Phillys Cornelia Opperman, an adult female, 

residing at 101 Withering Heights, Caledon Street, Uitenhage. She was the wife 

of the deceased. She is represented by attorneys Lessing, Heyns and 

Company Incorporated of Uitenhage. 

 

Background 

[7]    On 31 August 2002 the deceased passed away. During his lifetime he was a 

member of the fund and upon his death a benefit of R106 664.20 became 

available for distribution. 

                     
[8]   The deceased had not completed any nomination form. It is common cause 

that his only dependants were his wife, the second respondent, and his minor 

daughter, Lizette Opperman. The Board of Management (“the Board”) 

distributed the benefit as follows: 

 

  Mrs P.C. Opperman  R69 831.27 

Lizette Opperman  R36 832.93 (comprising a lump sum of    

                                                                                                            R18 374.92 and a yearly annuity   

                                                                                                            of R10 335.76 for a period of   

                                                                                                            2 years) 

  

[9] Pursuant thereto the complainant, acting on behalf of the deceased’s daughter, 

engaged the services of a firm of attorneys, who were instructed to object to the 

proposed distribution by the Fund. The Fund replied to this complaint in a letter 

dated 10 November 2003 wherein it advised, inter alia, that the Board 

reconsidered the matter but decided to abide by their earlier decision regarding 

the distribution of the benefit. The complainant was also advised that, if she 
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believed the distribution to be improper or unjust, she could lodge a formal 

complaint with my office. The complainant has duly done so. 
 

Complainant’s case      
 

[10] In essence the complainant objects to the distribution effected by the Board, 

alleging that it was inequitable and that the Board failed to consider relevant 

factors. 

 

[11] The complainant alleges that the second Respondent has no one to maintain. 

Lizette Opperman, on the other hand, is wholly dependent on the proceeds 

from her deceased father’s estate and the support she receives from her 

guardian. It is alleged that it was the deceased’s wish that the second 

Respondent only receive R30 000.00 from his estate and that his daughter 

inherit the remainder of the estate, as stipulated in his will. However, the 

deceased was unaware that proceeds from pension funds do not ordinarily 

form part of a deceased person’s estate. As a result, the second Respondent 

received approximately R175 900.00 from the proceeds of the deceased’s 

estate and various pension and insurance policies, whereas Lizette Opperman 

only received approximately R98 000.00 from these sources. The second 

Respondent was also entitled to receive a pension from the South African 

Police Services, but the complainant was unable to ascertain the amount 

thereof. The complainant alleged that it was not the deceased’s intention that 

his wife receive a greater benefit on his passing away than his daughter.  

 

[12] The complainant further submitted that Lizette Opperman goes to school and 

also excels at sport but that she relies on sponsors for support to participate in 

these activities because she does not have her own funds to do so. The 

complainant also submits that a bleak future awaits Lizette Opperman if she 

does not receive the necessary financial support, but the Board has failed to 

fully consider her personal circumstances when distributing the death benefit. 

 

[13] In a letter dated 6 July 2004 the administrators of the testamentary trust 

established for the benefit of Lizette Opperman advised that there is only a 
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small amount of money in the trust, which is insufficient to satisfy her basic 

needs. The monthly proceeds from the trust are used to pay her medical aid 

premium but this income is barely enough to even cover this expense. The trust 

officer suggests that the entire proceeds from the fund, or at least 75% of it, be 

allocated to Lizette Opperman. 

 

[14] The complainant requests that the Fund conduct a thorough investigation to 

establish the needs of the dependants, that Lizette Opperman be given a 

greater benefit from the proceeds of the fund than the amount presently 

allocated to her and, if possible, that the wishes of the deceased as expressed 

in his will are given effect to.  

 

Respondents’ defences 
 
[15]  The fund, in its submission dated 6 April 2004, justified its distribution to the 

dependants as follows: 

 
           “[the] trustees based their decision on granting benefits to the spouse and the child on 

the following basis: 
 
  ● to the spouse until age 65 years; 
  ● to the child until age 25 years. 
 

 The way of thinking was that, by the age of 25, it should have been possible for the 
child to become self-efficient (sic) in obtaining employment. 

 
 In monetary terms this means that the child (Lizette Opperman) would have benefited 

in a total amount of R98 076. in terms of her age she furthermore has many more years 
of earning than Mrs PC Opperman.” 

 

[16] In a later submission, dated 16 November 2004, I was informed that the Board 

took the following additional factors into consideration: 

 
       “●  There are two dependants, being Mrs PC Opperman and Ms L Opperman; 

 
                        ●  Mrs PC Opperman is employed but with no fixed income, working on a commission 

basis, whereas L Opperman is a scholar; 
 
            ●   Mrs PC Opperman was 48 years old and Ms L Opperman 17 years old; 
 

        ● Bearing in mind the above the trustees then calculated benefits for the two 
dependants from the annuity on the basis of age, for Mrs PC Opperman until the age 
of 65 years (her life expectancy), and for Ms L Opperman until the age of 25 years 
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(her supposed age of becoming self supportive). On this equation a division of R69 
831 to Mrs PC Opperman and R36 832 to Ms L Opperman was allocated. 

 
 The trustees did not have, and still do not have, information with regard to the pensions 

payable by the SA Police Services.” 
 

[17] The second Respondent, through her attorneys Lessing, Heyns and Company 

Incorporated of Uitenhage, submitted that Lizette Opperman had received 

inheritances from her mother and father, which were sufficient to provide for her 

maintenance. Therefore, there was no need to change the distribution effected 

by the Board. There was no further substantiation of these allegations. 

 

Determination and reasons therefor 
 
[18] The payment of death benefits is regulated by section 37C of the Act, read in 

conjunction with the definition of a “dependant” in section 1 of the Act. The 

primary purpose of this section is to protect those who were financially 

dependent on the deceased during his lifetime. In effect section 37C overrides 

the freedom of testation of the deceased. Thus, although the deceased may 

have expressed an intention to benefit certain nominated beneficiaries in his 

will, it does not necessarily imply that a benefit will in fact be awarded to them 

because the deceased’s intention as contained in his will is only one of the 

factors taken into consideration when allocating a death benefit (see Mashazi v 

African Products Retirement Benefit Provident Fund [2002] 8 BPLR 3703 (W)). 

It is the Board’s responsibility when dealing with payment of death benefits to 

conduct a thorough investigation to determine the beneficiaries, to thereafter 

decide on an equitable distribution and finally to decide on the most appropriate 

mode of payment of the benefit allocated.   

 
[19] In order for the trustees to ensure that they make an equitable distribution of 

the benefit, they will normally undertake an investigation to determine potential 

beneficiaries. In the present complaint it is common cause that there are only 

two dependants, viz. the second Respondent and his minor daughter, Lizette 

Opperman. 

 

[20] The Board must then decide on a distribution of the death benefit after the 
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deceased’s dependants have been identified. Since the deceased had not 

elected any nominees but had two dependants. Section 37C(1)(a) of the Act is 

applicable to the distribution. It reads as follows: 

 
  “If the fund within twelve months of the death of the member becomes aware of or 

traces a dependant or dependants of the member, the benefit shall be paid to such 
dependant or, as may be deemed equitable by the board, to one of such dependants or 
in proportions to some of or all such dependants.” 

 

[21]  The aim of this section is to protect dependency over the wishes of the 

deceased. In doing so the trustees must decide on an equitable distribution 

amongst the beneficiaries. Their duties in this regard were cogently 

summarised in Sithole v ICS Provident Fund and Another [2000] 4 BPLR 430 

(PFA), at paragraphs 24 and 25, as follows: 

 
  “When making an “equitable distribution” amongst dependants the board of 

management has to consider the following factors: 
 

● the age of the dependants; 
● the relationship with the deceased; 
● the extent of dependency; 
● the wishes of the deceased placed either in the nomination and/or his last will; and 
● financial affairs of the dependants including their future earning capacity potential. 

 
In making their decision, trustees need to consider all relevant information and ignore 
irrelevant facts. Further, the trustees must not rigidly adhere to a policy or fetter their 
discretion in any other way.” 

 

[22] In order to consider these factors the Board has to conduct a factual 

investigation and obtain the necessary information. In this matter the Board 

failed to properly investigate the two dependants’ extent of dependency on the 

deceased and thus failed to consider relevant information. From the information 

provided by the fund’s legal advisor it does not appear that the Board 

thoroughly investigated the personal circumstances of Lizette Opperman in 

order to determine her extent of dependency. There is also no evidence that 

anyone from the fund visited her to establish her immediate and future financial 

needs. The fund only assumed that by the age of 25 it should have been 

possible for the child to become self-supporting in obtaining employment. There 

is no explanation for this assumption and it is also evident from the fund’s 

response that no investigation was conducted to actually establish the veracity 

of it. 
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[23]  In addition, the fund’s investigation of the personal circumstances and financial 

affairs of the second Respondent is also unsatisfactory. Whilst it may be the 

case that she works on a commission-only basis, it is possible to determine an 

average income from her employment. Further, in attempting to establish the 

financial circumstances of the second Respondent the fund has failed to gather 

information on the pension she will receive from the South African Police 

Services. This information is vital in determining the reasonable maintenance 

needs, including future financial needs, and income security, of the second 

Respondent. 

 

[24] It is clear from the aforegoing that the Board has not conducted a proper 

investigation and therefore has not effected an equitable distribution as it is 

required to do in terms of section 37C(1)(a) of the Act. In not conducting a 

proper investigation to establish the dependency and financial needs of the 

beneficiaries the Board has acted on insufficient information. Therefore, I find 

that the Board failed to consider relevant factors and ignored relevant ones. 

 

[25] The tenets of administrative law require me to consider whether I should remit 

this matter back to the Board for a proper investigation of the needs of the two 

dependants and thereafter decide on an equitable distribution, or whether I 

should substitute my decision in this regard instead. Taking into account that 

there is much information that is still outstanding before an informed decision 

can be made, I am inclined to remit this matter back to the Board for a proper 

investigation of the needs of the dependants, whereafter they would be in a 

better position to make a considered decision on an equitable allocation 

between the dependants. 

 

[26]     The order of this tribunal is as follows: 

 

[26.1] The First Respondent’s decision on the distribution of the 

deceased’s death benefit to Mrs. P.C. Opperman and to Lizette 

Opperman is set aside; 
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[26.2] The Board of Management is ordered to conduct a thorough 

investigation into the dependency and financial needs of the two 

dependants, whereafter they are directed to re-exercise their 

discretion in terms of section 37C(1)(a) of the Act, within 6 weeks 

of the date of this determination. 

 

[26.3] The Board of Management is further ordered to advise all the 

parties hereto and this tribunal in writing within 6 weeks of the 

date of this determination of its decision following the re-exercise 

of its discretion as envisaged in paragraph [26.2] above. 

 
[26.4] Any party which is aggrieved by the decision of the Board of 

Management aforesaid must approach this tribunal in writing 

under the same reference number within 2 weeks of receipt of the 

Board of Management’s decision, failing which this matter will be 

closed and archived 

 
 
DATED at JOHANNESBURG this        day of                            2005. 

 
 
 
 
 
 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 
 
 
Complainant:       Unrepresented 
 
First Respondent:        Unrepresented 
 
Second Respondent: Lessing, Heyns and Company Incorporated, Uitenhage 
 
Section 30M filing: High Court 
 
Registered Address of Fund: 2 Strand Road 
    Bellville 
    Cape Town 

7530 


