
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO: PFA/GA/913/03/RM 

In the complaint between:        

 

M J Maputuka Complainant 
 

and  

 

Gauteng Building Industry Pension Scheme  Respondent 
  
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  

 
 

Introduction 
 
[1] This complaint concerns a dispute between the complainant and the respondent 

(“the fund”) arising from the fund’s alleged underpayment of the complainant’s 

early retirement benefits. The complaint was lodged on the complainant’s behalf 

by his erstwhile employer, G Auricchio of Auricchio Brothers Construction (Pty) 

Ltd and Cuccaro Village (Pty) Ltd, who trade in the building industry. 
 

The parties 
 
[2] The complainant is an adult male, care of 22 Auricchio Street, Beyerspark EXT 

31, Boksburg. He was employed in the construction industry for approximately 

20 years before he went on early retirement on 8 November 2002. During this 

time he contributed to and was a member of the fund. 

 

[3] The respondent is a pension fund established pursuant to the Building Industry 

(Transvaal) Benefit Fund Agreement published under Government Notice No. R 
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859 dated 8 June 1962 and any subsequent amending or replacing agreements 

including a collective agreement between the parties to the Building Industry 

Council (Transvaal) or, with effect from 16 July 1997, the Gauteng Building 

Bargaining Council, in terms of the Labour Relations Act, 66 of 1995.   

 
Jurisdiction 
 
[4] The complaint relates to a bargaining council fund. It is clear from section 2(1) of 

the Pension Funds Act no. 24 of 1956 (“the Act”) that the provisions of that Act 

do not apply in respect of such funds. Bargaining councils by their nature 

represent the centrepiece of the system of bargaining fostered by the Labour 

Relations Act. They are the direct descendents of Industrial Councils, first 

provided for in the 1924 Industrial Conciliation Act. Councils are statutory bodies 

that the registered unions and employer’s organisations may voluntarily and co-

operatively establish. Their chief functions are the negotiation of collective 

agreements regulating terms and conditions of employment and related matters 

and dispute resolution. 

 

[5] Collective bargaining (that is, the search for agreement through negotiations 

between labour and management on all matters of mutual interest) is a process 

promoted by the 1995 Labour Relations Act. The conclusion of a collective 

agreement is a voluntary act, but one which the Labour Relations Act accords a 

great deal deference. While collective agreements may be the product of 

bargaining, they are undoubtedly binding in law and enforceable through the 

legal process. Consequently, any dispute over the interpretation or application of 

a collective agreement is a rights dispute for resolution by the bargaining council 

concerned. 

 

[6]  Our courts have been inclined to oust the jurisdiction of forums (such as this) 

which tend to assume such jurisdiction in circumstances where there is a 

collective agreement that provides for the resolution of the dispute by a 
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bargaining council. In South African Breweries v CCMA & Others [2002] 1 BLLR 

894L it was held that where there is an agreement in place into which the parties 

thereto had voluntarily entered, such agreement should be given primacy. 

 

[7] The trend to let voluntarism prevail, and to encourage employers and employees, 

or employers’ organizations and trade unions to regulate their own affairs is in 

line with international labour standards. The Recommendation 163, Collective 

Bargaining Recommendation, 1981 provides in paragraph 8 as follows: 

 
“Measures adapted to national conditions should be taken, if necessary, so that the 
procedures for the settlement of labour disputes assist the parties to find a solution to 
the dispute themselves, whether the dispute is one which arose during the negotiation 
of agreements, […or…] one which arose in connection with the interpretation and 
application of agreements…” 

 

[8] As a member of the ILO, South Africa has committed itself to fulfilling its 

obligations in terms of Public International Law, including the sentiments 

expressed in the above International Labour Standard, as is clear from the 

preamble to the Labour Relations Act, 66 of 1995. For those reasons, the right to 

collective bargaining has been enshrined as a Constitutional right in South Africa 

in section 23(5) of the South African Constitution, Act 108 of 1996. That section 

provides: 

 
“Every trade union, employer’s organization and employer has the right to engage in 
collective bargaining. National legislation may be enacted to regulate collective 
bargaining. To the extent that the legislation may limit a right in this chapter, the 
limitation must comply with section 36(1)." 

 

[9] Any complaint in respect of a bargaining council fund falls to be determined or 

resolved in terms of the dispute resolution provisions of the collective bargaining 

agreement of that bargaining council. There are obviously, in the broad scheme 

of things, wider policy considerations regarding the purpose or aim of bargaining 

council funds, namely, as I have already pointed out, the fact that 

encouragement ought to be given to bargaining councils to regulate their own 

affairs themselves. Thus, any inclination to assume jurisdiction over bargaining 
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council funds should be weighed against the policy of encouraging self-

regulation. If it should be in the public interest, and generally in the interest of 

those whose matters fall to be adjudicated by this office in the final instance, this 

should be so because that is consonant with the provisions of the law. If it is so 

that the law as it stands excludes bargaining council funds from the jurisdiction of 

this office, then I cannot clothe myself with a jurisdictional mantle which I 

otherwise do not have in terms of the law.  

 

[10] Rule 18 of the fund’s rules provides that any dispute pertaining to the fund shall 

be determined by the Gauteng Building Bargaining Council and that such 

determination shall be “final, conclusive and binding on all persons and parties in any way 

concerned”. That is consonant with the policy underpinning the regulation by 

bargaining councils of their affairs, namely, self-regulation. To the extent that the 

rule may be interpreted as suggesting that a complaint may nevertheless be 

lodged with the Adjudicator in terms of the Act1, it is in my view misconceived.  

 

[11] In the result, I have no jurisdiction to investigate or determine this complaint. 

  

DATED at Johannesburg this 31st day of August 2004. 

 

 

 

_______________ 

Vuyani Ngalwana 
Pension Funds Adjudicator 

 
 

 
1 The rule goes on to add a proviso that reads: “provided it is not inconsistent with the provisions of these RULES and 

provided further that a complaint may be lodged with the PENSION FUNDS ADJUDICATOR in accordance with the ACT.” 
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